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PREFACE. 



This Volume, like my previous work on the duties owed by 
a solicitor to his client in connection with Sales, Purchases, 
and Mortgages of Land, is a revised and enlarged version 
of a course of Lectures delivered at the Law Institution. 
The reason which has induced me, with the permission of the 
Council of the Incorporated Law Society, to publish it is 
identical with that by which I was before influenced ; viz., 
my belief that students in my own branch of the profession, 
while amply furnished with the means whereby to pass ex- 
aminations, do not possess adequate aids, in the shape of 
books, to the mastery of what may be termed the higher 
duties, as distinguished from the minute details, pecidiarly 
attaching to the Conveyancing work of solicitors. My 
resolution has derived additional strength on the present 
occasion from the favourable reception accorded to my earlier 
effort. 

I have, as before, adhered to the mode of personal address 
originally adopted for purposes of oral delivery. Although, 
no doubt, to some extent anomalous in the altered circum- 
stances of a printed publication, it possesses, I think, the 
advantage of conveying the meaning in a more direct and 
forcible way to the reader. 

I must plead guilty to having designedly introduced some- 
what daring innovations upon the style of composition which 
has come to be regarded as inseparable from law books. 

a2 



VI PREFACE. 

I have oertainly had no desire to trifle with important and 
serious subjects ; but I venture to hold, and have endeavoured 
to act upon, the view that, as medicines do not produce 
beneficial results in proportion to the degree of their un-* 
pleasantness to the taste, so the driest educational books do 
not command the closest attention, or leave behind the most 
durable impressions on the student's mind. 

I am indebted to my friend Mr. Joseph Addison for many 
valuable suggestions with which he has most kindly favoured 
me both before and during the passage of this work through 
the Press. 

E. F. T. 

J£ay, 1884. 
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FIRST LECTURE. 



In selecting the subject-matter of these Lectures I pur- Introdaotory. 
posely, and for very obvious reasons, chose ground 
widely removed from that of the Lectures, which, by 
the favour of the Incorporated Law Society, I delivered 
on a previous occasion (a). But I also purposely, and 
for reasons which will, I hope, commend themselves to 
you as we proceed, looked at my new subject from my 
old point of view, and as I was at some pains to explain 
in my first course of Lectures what that point of view 
was, I will preface this Lecture by repeating the sub- 
stance of a few observations of a general or introductory 
character of which I before made use. I do so because 
they strike as clearly as I am able to do the key-note of 
my method of lecturing, and will, I think, enable us to 
turn to our subject with a better mutual understajiding 
than would be the case if I were to plunge in mediaa 
res at once. At the commencement of my first Lecture 
I said : — 

" In preparing the course of Lectures of which I am 
" about to deliver the first, I considered at the outset 
" somewhat anxiously how I might best hope to attract 
" the attention of all my listeners. I felt that if I were 
" to make at starting some such observation as that an 
*^ estate in fee simple is an estate to a man and his heirs, 
" and is the nearest approach to the absolute ownership 
" of land of which the law theoretically permits, I should 
" probably not be adding to the stock of knowledge 

(a) See Turner's Duties of Solicitor to Client as to Sales, Pur- 
chases, and Mortgages of Land. 
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" wluch you already possess. On the other hand, if I 
*' were to go to the opposite extreme and cite without 
'^ explanation some complicated passage taken, let us 
'' say, from Mr. Lewis's book on Perpetuities, I should, 
^' perhaps, not wrong some among you who may not 
'' have been travelling so long on the highway of the 
" law as others, or who, from a variety of causes, may 
" be less advanced in your studies, if I were to anticipate 
" that you would follow me with difficulty. I am free 
^^ to confess, however, that in the particular matter to 
" which I am referring — the importance of endeavouring 
" to present to you the right medium in point of diffi- 
" culty between theA B C of my subject and the X TZ 
'^ — ^my task is easier than was that of the Incorporated 
" Law Society's Lecturers before the institution of the 
" Elementary Classes. For whereas they were wholly 
'^ without the means of knowing how far the students 
<< who heard them had mastered the first principles of 
" the law of Real Property, I am able to assume con- 
" fidently — as I do — ^that many of you have attended 
" the Elementary Classes, and that all of you have, 
" more or less, made yourselves acquainted with the 
" portion of Stephen's Commentaries selected for the 
'^ Intermediate Examination. 

^' This being so, it appeared to me that my best course 
" would be to assume that I should, as it were, be 
*^ addressing myself to rows of animated Stephen's 
" Commentaries — ^in other words, to credit you at start- 
'' ing with such an amount of knowledge as a student 
" might reasonably be expected to have gained from an 
" intelligent perusal of that work. I am well aware 
" that some of you may have already pursued your 
" course of reading to much greater lengths, while to 
'^ others that book alone, which is not a small one, 
^* may have been rather a difficult problem to solve. 
" But I would say to those who fall under the first 
" heading that if I appear to you here or there to 
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" lay stress on points with which your minds are 
" already stored, I would venture to recommend you 
^' not on that account to let your attention languish. 
^' If the principle itself be good, you cannot have it 
" too much at your fingers' ends, and familiarity 
" will certainly not breed contempt. And those again 
" of you — if any such there be — who may not easily 
" be able to follow every part of every Lecture, I 
" would beg not to be discouraged by your inability to 
** understand clearly any particular sentence or idea. If 
" you give your whole attention to it the difficulty will 
" be certain to dissolve — if not now, a little later on. 
^' Many an articled clerk has completed his course and 
^* carried into the practice of his profession valuable 
<< knowledge owing its foundation to something which 
" he did or heard or read in the earliest days of his 
^' student's life, and of the real meaning and object of 
" which he had, perhaps, at the time, only the dimmest 
" perception. The great thing is to try your hardest 
*' and best to take in and imderstand what you read 
^^ and hear, and never to let an available opportunity 
" pass of obtaining an explanation as to anything which 
" you cannot understand. But to that advice I would 
" add my earnest counsel to you not to reject one atom 
" either of principle or practice merely because you do 
^' not at first appreciate its full bearing. 

" There is one other point also as to which I wish to 
" say a very few words by way of general introduction. 
^' In addressing myself in these Lectures to the duties of 
" solicitors, it is my purpose to deal in a broad and 
" comprehensive spirit, to the best of my ability, with 
" what I may term the larger and higher duties rather 
" than with the minutiae of the daily routine of a 
^' solicitor's office work, although in a sense these latter 
" may of course just as appropriately come under the 
" denomination of a solicitor's duties. My reasons for 
" this are twofold, and both will I think be obvious to 
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" you. One is that the best, and indeed the only place 
^' in which to study with advantage the smaller details 
" of your professional work is the office in which you 
«' axe serving your Articles. The other is, that if I 
" were to attempt to dwell on petty incidents of Con- 
" veyancing Practice, such matters for instance as the 
" use of coloured inks for showing distinctive alterations 
" in a draft —I should need the permission of the Council 
" to deliver not nine but ninety Lectures, and I doubt 
" whether many of you could endure their intolerable 
" dulness. My object, briefly, is to assist you to a com- 
" prehension of those duties of a solicitor of which the 
" competent performance is not to be ensured merely 
" by watching and imitating what you see others in the 
" same office doing around you, but which, on the con- 
" trary, can only be adequately discharged if you 
" approach them with an understanding mind." 

At another part of my Lecture I referred to the 
employment of counsel in conveyancing matters in the 
following terms : — 

" It may perhaps be "well if I say at this point that 
" throughout my Lectures I shall draw no distinction 
" between the cases in which a solicitor resorts for 
" assistance to coimsel and those in which he does not, 
" but shall assume that every step is taken by the 
" solicitor alone. His responsibility at various stages 
-" of conveyancing work is frequently lightened by 
" recourse to the skill and experience of counsel, and I 
" am not for a moment saying that you may not have 
" a great number of cases in practice in which at all or 
" most of the successive stages you will be very wise to 
" avail yourself of that assistance. On the other hand, 
" in conveyancing work, unlike contentious business, 
" there is no line drawn as to what solicitors may and 
** may not do personally ; and it is the fact that many 
" conveyancing transactions are carried out in a 
" solicitor's office without the employment of counsel 
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" at all. It would be impossible for me to attempt to 
^^ define any particular class of cases in which a vendor's 
" solicitor should avail himself of the services of counsel. 
" If I were to advise you to let the degree of difficulty 
" be your test, I should fail to cover the many instances 
" in which, though the difficulty is perhaps great, the 
" smallness of the amount involved, or the circumstances 
" of your client, render it most desirable that you should 
" save him from any expense which can possibly be 
" avoided. Again, if I were to recommend you to be 
" guided by the amount and importance of the trans- 
" action, I should perhaps be nearer the mark ; but 
" the advice would have no apt bearing upon many 
" cases in which, though the amount is large, the work 
" happens to be peculiarly light and easy. In truth it 
" is a matter as to which you must judge each case on 
" its merits, and exercise your own discretion to draw 
" the line at the right point between avoiding, on the 
" one hand, entailing unnecessary expense on your 
" client, and on the other hand, assuming a weight of 
" responsibility which you may fairly share with some 
" counsel learned in the law. 

" Widle, therefore, excluding any further reference 
" to the employment of counsel, otherwise than per- 
" haps incidentally, from my Lectures, you wiU imder- 
" stand that my observations are all made subject to 
" this tacit reservation, that when the circumstances 
" reasonably require it, a solicitor will avail himself of 
" the assistance of counsel, and you will of course also 
" understand that, as a necessary consequence of his so 
" doing, his personal responsibility will be propor- 
" tionately diminished." 

The third and last passage which I will venture to 
quote is a confession of my unalterable faith as to the 
extent to which it behoves a solicitor for his clients' best 
interests, and the sake of his own reputation, to master 
the law of England. I said on this point : — 
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Bearing of "As I may probably use more than once, in the 

Fffw on duties '* oouTse of my Lectures, the expression * general 
of solicitor. « principles of law/ I will at once explain what I mean 
" by those words in connection with the professional 
" duties of a solicitor. It is a somewhat disputed point 
" as to how much of the law of England solicitors 
" ought to know. There are those who are good enough 
" to say that very few solicitors know anything about law 
^' at all ; and again there is another class of philosophers 
" who assert with great confidence that solicitors need 
" not know anything about law — ^that if they possess 
" soimd judgment and common sense, and a capacity 
" for business generally, all the rest may be left to 
" counsel. 

"Now I emphatically dissent from both of those 
" articles of faith, and I as emphatically advise you not 
" to enter upon your professional lives with any such 
" false doctrines in your minds. That it is possible, or 
" necessary, or even desirable for a solicitor — dealing as 
" he has to do with every form and variety of non- 
" contentious and contentious practice — ^to be as pro- 
" found a master of any particular branch of the law 
" that comes before him as the barrister whose practice 
" lies more or less in that particular branch, and who 
" can pursue his researches without any of the thousand 
" and one petty distractions of a solicitor's business, I 
" do not for a moment assert. What I do contend is 
" that the aim of student and practitioner alike in our 
" branch of the profession should be to master the great 
" abiding principles of law. The infinite varieties of 
" the transactions of men, or the refinements of this or 
" that doctrine, may render the application of those 
" principles difficult at times ; but if they are rooted in 
" your minds you will possess the solid foundation of 
" sound knowledge and understanding of your work ; 
" you will be able to judge whether in any given 
" circumstances there is something which in the interests 
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" of your client should be avoided, or desired, or looked 
" into critically, or submitted for the mature con- 
^' sideration of some counsel yersed in the special class 
" of case ; and more than that, you will be infinitely 
" better able to deal with those sudden emergencies 
" which arise in every solicitor's practice, and call for 
^' instant and unaided decision upon matters of perhaps 
" the gravest importance." 

I turn now from the general to the particular, and it Subject of 
is my purpose in this and my next following Lecture to ^x^Lec^ 
invite your attention to the practical duties owed by a *^^"^- 
solicitor to his client in connection with the formation 
of a private partnership, by which I mean a partnership 
in the ordinary sense of the expression as distinguished 
from the artificial semblance of that relation represented 
by the ownership of shares in a joint-stock company. 

No one who attempts to master the leading principles ObaervatioiiB 
of partnership law, or who has any practical experience relation. ^ 
of the formation and incidents of a partnership, can 
fail, I think, to be struck with this one reflection above 
all others — that when every provision which ingenuity 
and experience can suggest has been introduced into 
partnership articles — when clauses providing for every 
possible foreseen contingency, and defining in the most 
minuto way the rights and obligations of the partners, 
have been piled on each other — there still remains 
from the necessities of the case an open field of risk 
and insecurity which owes its existence in part to the 
imperfections of human nature, and in part to the 
cardinal distinctions of law between the relations in 
which partners stand towards each other, and those which 
they occupy with reference to the outside world. A 
skilful and experienced solicitor may perform very 
eflfective services to his client in connection with the 
adjustment of the terms of a partnership agreement, 
but the key-note of the arrangement first and last must 
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be the mutual confidence of the partners in each other. 
If they do not possess that when they start, or if they 
lose it afterwards, then the sooner they part company 
the better. And if confidence reposed in a partner 
proves to be thoroughly misplaced, the consequences will 
be made little if at all less disastrous by the provisions 
of the partnership articles, no matter how carefully 
they may have been framed. 

Now it may be said and in one sense truly said, that it 
is no part of a solicitor's duty to concern himself with any 
question as to the degree of confidence which intending 
partners may have in each other-that this is a matter 
personal to the parties and lying outside the province of 
their professional advisers. But it seems to me that that is 
a very narrow and inaccurate conception of the position 
which a solicitor occupies to his client. I should hardly 
be prepared to concur in it to its full extent even if the 
point involved no appreciation of legal principles, and 
the solicitor's function in this respect could only at the 
most be described as the expression of an opinion by a 
man of the world who has had special means of form- 
ing a sound judgment upon the business affairs of life 
generally. But that is not in truth the limit at all. 
The opinion which a well-instructed solicitor may 
express to his client on this subject, if the opportunity 
offers for doing so, will be based at least as much upon 
his knowledge of the law as upon his experience of 
life — for the conclusive reason that the need of profound 
mutual confidence is largely necessitated by the legal 
power which one partner possesses of plunging another 
into dangers and difficulties. 

There are partnerships and partnerships, and in many 
cases it would be quite inappropriate, in some wholly out 
of the question, for a solicitor to give advice upon these 
preliminary considerations to which I am now directing 
your attention. The character and position of the 
business, or the personal relations of the parties to each 
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other, or the ciTcninstanoes in which your client is 
entering into the arrangement, or other causes, may 
reduce your functions strictly to those of preparing or 
advising upon the provisions of the proposed partner- 
ship articles, and may preclude the consideration of any 
question as to whether there is or is not to be a partner- 
ship at all. In a rather lesser degree the same observa- 
tion will apply also where your client is self-reliant and 
does not seek the benefit of your judgment, but merely 
asks you to register and give practical effect to his own 
decision. I refer rather to the cjwes with which you 
will have to deal, where your client does wish to be 
guided more or less by your judgment and experience, 
and where also the circumstances appear to you to call 
for the exercise of care and caution on his part before he 
is irrevocably committed to the step which he proposes 
to take. If he is purposed to join a concern already 
established, you might with advantage to his interests 
press upon him the need of his being well assured of its 
stabUity and soundness; and in the s£ane case, and 
also where the object of the proposed partnership is to 
start a new business, you would lay stress upon the 
importance of his being thoroughly satisfied of the 
character and responsibility of those with whom it is his 
intention to associate himself. If there appears to you 
reason to fear that he is being led by a sanguine 
temperament into a visionary or impracticable scheme, 
or the adoption of an occupation for which he has no 
training or aptitude, you would harp upon the string of 
caution and reflection, and bid him consider well how 
easy it is to create, and how difficult often to dissolve, the 
partnership relation. 

Such advice as this savours at first blush of the mere 
generalities of worldly wisdom, but I venture to assert 
that many and many a man has gone with a light heart 
into what has proved to be his ruin for want of it, and 
many a man has been saved from ruin by it ; and I 
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repeat what I said just now, that to a great extent the 

source and fount of it spring from nothing more or 

less than scientific legal principles, which should be 

thoroughly familiar to you and would certainly not be 

familiar to your client, though here and there he may 

have gained an imperfect smattering of them — ^I mean 

the principles of law which, though they operate in 

various shapes and forms, resolve themselves always 

into these : — 

Kwt prin- First, that the internal relations of partners to each 

p^toenhip other, the stipulations and provisions and restrictions, 

^^' whether made by a written instrument or verbally as 

between themselves, do not bind a third person unless 

brought to his knowledge ; and 

Secondly, that each partner, so far as the outer world 
is concerned, is the accredited agent of the rest, and as 
such has authority to bind them by simple contracts 
respecting the goods or business of the firm, falling in 
kind within the ordinary course of the firm's business 
to any person dealing bond fide^ and who is not aware 
that the transaction is in violation of the partnership 
stipulations (6). 

Let us apply that law to an imaginary case, and you 
will follow my reason for laying stress upon it and my 
anxiety that you should have it thoroughly in your 
minds when you are consulted, in the larger sense which 
I am supposing, as to an intended partnership. 
Their appli- A young man is anxious to go into some business, 
iUustrated. M^^ he sees an advertisement in the paper which states 
that a gentleman is desirous of being joined by another 
gentleman possessed of capital to develop and work a 
lucrative business which cannot fail to produce all sorts 
of wonderful results. He has some capital, and he 
thinks that the advertisement points to the very thing 
he wants. Communications ensue. The advertiser 
seems to him to be everything desirable, and the matter 

{h) See Smith's Mercantile Law, 8th edit. p. 37. 
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is brought to you as the solicitor of the young man's 
family to carry out the arrangement. We will suppose 
in the particular case that neither the young man nor 
anyone who instructs you on his behalf is an acute man 
of business, though even acute men of business do rash 
things at times when handling unfamiliar subjects, and 
the young man's parents will probably consider that 
they are showing a great deal of severe sense if their 
instructions comprise a request to you to be very 
particular about the terms of the partnership agree- 
ment. Will you prepare it right out of hand witiiout 
a word of warning or notP Is it no affair of yours 
that your client may be — not necessarily will be, but 
may be — entangling himself with a man who will 
plunder and ruin him, and to whom at least, and this 
is the point, the power to do so is being given without 
any sufficient investigation to afford a reliable opinion 
that he will not avail himself of it P 

Surely you will make it your affair to place the 
matter in its true light before those whom it so vitally 
concerns. I am not of course saying that there is no 
limit to the power of which I speak — it must be 
exercised within the compass of the partnership business 
— but that will almost surely be a sufficiently wide 
limit to spell ruin readily enough if any partner lays 
himself out for its doing so. It is easy enough to see 
that if I join a solicitor in partnership I cannot be held 
liable if he chooses to buy race-horses in the name of 
the firm without my knowledge ; but suffer me to give 
you an illustration of the other side of the picture. 
I take it almost at random from a reported case of 
Ckathet^ v. Timden (L. E. 24 Ch. Div. p. 731). The 
head-note of the report, which is sufficient for the 
purpose I have in view, is as follows : — 

^* Trustees deposited with a solicitor certain bonds 
" payable to bearer. Sis partner had no actual knoic^ 
*' ledge of thisy but letters referring to the bonds were 
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^^ charged for in bills of costs deliyered by the firm ; 
** letters referring to the bonds were also copied into 
" the letter-book of the firm ; and cheques for money 
^' received es interest on the bonds were drawn on the 
'* accoimt of the firm. The solicitor made away with 
^' the bonds. Held, that under the circumstances his 
" partner was liable." 

That case coming home as it were to our own door as 
solicitors will, I think, inspire you with a due sense of 
the immense responsibilities of partnership. 

Briefly, then, I think that your knowledge of the 
all-important principla of law to which I have referred 
may well and rightly be used in fitting circumstances to 
enlighten a client who labours, as most laymen do, 
under the delusion that the partnership articles will be 
an effective charter of safety to him, and that acts done 
in contravention of them will be null and void as 
against him ; and beyond that you may, I think — 
though I do not press this so confidently upon you or 
pretend to describe it as falling within the four comers 
of your strictly professional duties — usefully go to the 
extent of expressing your opinion where it is sought, or 
at least is not repelled, upon other points as to which 
your training as men of business — your habits of 
accurate thought and observation — may enable you to 
state your views with advantage to your client. 

"We will now lay aside this preliminary aspect of my 
subject and assume, as our starting-point, that a part- 
nership is to be formed between two or more persons. 

In an edition of Bythewood's Precedents, published 
upwards of fifty years ago, the observation was made 
that without some knowledge of the principles govern- 
ing the general rights and obligations of partners, a 
person could not satisfactorily sit down to the task of 
drawing the instrument by which those rights and 
obligations were intended to be defined and regulated. 
Since those words were written great changes have 
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taken place in every department of our Bystem of 
jurisprudence, but the force of the observation itself 
is imperishable, and applicable alike to the law of that 
time, of our time, and of all times, without exception or 
qualification, and I adopt it as my key-note. 

All of you, no doubt, are well aware that notwith- How partner- 
standing the importance of the contract of partnership, crSted!^ 
the relationship may be created in all sorts of informal 
ways, and that the two questions — first, whether or not 
people are partners ittfer se^ and secondly, whether they 
are partners in so far as third persons are concerned, 
are not by any means identical, and are in many cases 
not easy to answer, but, on the contrary, as difficult as 
any that present themselves to the lawyer. But adher- 
ing, as I wish to do, as closely as I can to the metes 
and bounds of my subject, I must needs leave that 
field 'of law unexplored, because I can only proceed in 
a Conveyancing Lecture upon the supposition that the 
parties resort to a solicitor to have their bargain 
deliberately carried out by a fitting instrument defining 
their rights and liabilities to each other, and with the 
intention of entering into a partnership which will, 
beyond question, present them in that light to third 
persons. 

Now, the first question which will arise in a lawyer's As to legal 
mind when he is asked to carry out this contract must i^tending^^ ^ 
naturally and properly be — Are the proposed partners partners, 
legally competent to enter into a partnership agreement 
which shall be mutually binding upon them P Let me 
clear the ground at once here by saying, that the deter- 
mination of this question will be dependent upon no 
statute or common law applicable to partnership as 
distinguished from any other sort of contract, but 
strictly upon principles which apply to contracts 
generally. The practical results of these principles on 
the matter of competency in partnership contracts may 
be shortly summarised as to the principal disabilities — 
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those of infants, lunatics and married women, as 
follows : — 

Eirst, that a partnership should under no oir-' 
oumstanoes be entered into with an infant, for the very 
sufficient reason that to do so is an almost literal ex- 
emplification on the infant's part of that species of 
speculation in coinage, known as " heads I win and tails 
you lose." For he will be at liberty to avoid the 
contract at any time before or within a reasonable time 
after he attains full age. And although on equitable 
principles he will not, as against his partner, be allowed 
to take credit for profits, while at the same time he 
repudiates losses, he will, except in extreme cases of 
deception on his part amountmg to fraud, be free to 
repudiate the liabilities both as between himself and hiia 
partner, and as between the firm and third persons (c). 
It follows that the position both internally and ex- 
ternally of a person who takes unto himself an infant 
partner is about as undesirable as it can well be. 

Secondly, as to lunatics, it is well settled, both that a 
lunatic is capable of being a partner, and also that a 
partnership is not ipso facto dissolved by the fact of one 
of the partners becoming a lunatic, though the Court will 
generally, if its aid be invoked, grant a decree for 
dissolution on that ground (rf). It may be presumed 
that no client of yours is likely to come to you and say, 
"I want you to prepare a partnership agreement 
" between myself and Mr. A. B. I may just mention 
" that he is out of his mind ;" and it is hardly needful ' 
therefore that I should dwell on the question of a 
lunatic's competency; but you may, at all events, 
profitably bear in mind that lunacy does not dissolve a 
partnership without recourse to a Chancery suit. 

Thirdly, as to married women. The first principle to 
bear in mind is, I think, this — that, apart from her 

(c) Lindley on Partnership, 4th edit. p. 81. 
{d) Ibid,, p. 224. 
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separate estate, and except when the husband is a oon- 
vioted felon, or the husband and wife are judioially 
separated, or the wife has obtained a protection order 
nnder the Divorce Acts, or the husband is an alien 
enemy and abroad, or where the custom of London 
applies, by which a married woman is placed as to her 
contracts in the same position as a feme aokf a married 
woman is unable to make any binding contract {e) . But 
whereas the qualification as to separate estate in that 
sentence amounted formerly to very little for practical 
purposes, it now possesses a most important meaning, for 
the simple reason that the doctrine of separate estate 
has received immense impetus from modem legislation, 
and in particular of course from the Married Women's 
Property Act, 1882 (45 & 46 Vict. c. 75) . If you study 
that Act with care your reflections upon the logical 
result of its provisions will, I think, lead you to the 
conclusion that in the matter of contract it revolutionizes 
the relative positions of husband and wife, both by the 
wide area over which it spreads the definition of separate 
estate, and by the facilities which it affords for enabling 
married women to bind that estate, and to be held 
liable to their obligations even to the gates of bank- 
ruptcy. 

I take it that at the present moment a married 
woman may do whatever she pleases, wise or unwise, 
with her own property, and that if she chooses to enter 
into a partnership contract she is at perfect liberty to do 
•so. But I imagine that whatever may be the case 
with contracts not involving the expenditure of per- 
sonal time, the husband would still, in his marital 
capacity, have the power, if he desired to exercise it, of 
declining to allow his wife to enter into a partnership 
agreement containing the usual engagement to devote 
her whole time and attention to the partnership busi- 

{e) Lindley on Partnenhip, 4th edit. p. 84. 
T. C 
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ness, and that he would be within his legal rights in 
pointing out respectfully that she was already under an 
implied legal obligation to stop at home and mind the 
baby. Short, however, of interference on the husband's 
part, upon personal or marital, and not upon financial, 
grounds, and within the limit — and although it is now 
a very extended one it still is a limit — that she can 
only contract so as to bind her separate estate, you may 
take it to be clear that a married woman is competent 
to enter into a partnership agreement. 
Nature of Assimiing either that there is no question as to the 

partnerahip. Competency of the contracting parties, or that any 
question which you have thought it necessary to 
raise on that head is disposed of, the next subject 
to engage your attention will be the nature of the 
psuiinership, and from this point of view it is ob- 
vious, in the first place, that every partnership must 
fall within one or other of two primary divisions. 
Two primary The transaction must either represent the admission of 
^^^"®* a partner into a business already established, or the 
formation of a partnership to carry on a new business. 
Principal Many considerations will apply equally to both of these 
b^^emSom. classes, but there is one important distinction between 
them which should always be present to your mind, 
viz., that in the first case it will, and in the second it 
will not, be necessary to provide by the partnership 
articles for the mode of dealing as between the old 
and new firms with the assets and liabilities as existing 
at the date on which the fresh partnership commences. 
Position of Where you have to deal with the former class of 

as to^SSteof pari:nership, then this matter will claim your first 
old firm. attention ; and I think that you may, in the first place, 

usefully store your minds with a principle simple 
enough in itself, but not by any means always easy of 
application — that, so far as liability to third persons 
is concerned, an incoming partner is not liable for any 
of the debts of the old firm, no matter what may be 
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the terms of the partnership articles. He may, of 
course, as between himself and his partners make him- 
self liable for such debts, and it was formerly con- 
sidered that such an agreement was evidence of his 
having made a similar agreement with the creditor ; but, 
as is pointed out in lindley on Partnership (/), "this 
" is certainly not enough, for the agreement to be 
" proved is an agreement with the creditor, and of such 
" an agreement an arrangement between the partners 

is of itself no evidence." 

The difficulty in applying this principle arises, as you 
may suppose, in cases in which it is open to dispute, 
upon the facts, whether there is or not sufficient evidence 
of an express or impUed contract between the incoming 
partner and the creditor that the former shall be liable 
for a debt contracted before his entrance into the firm, 
and as to this there are a good many authorities. But 
I do not feel at liberty to elaborate the point, because it 
does not bear otherwise than in a general sense upon my 
present subject, and I am more concerned to point out 
the aspect which the matter assumes practically as 
between the partners themselves. 

Now, of course, it is competent for the members of an 
existing firm and a new partner who is joining it to 
make any arrangement they please, and if they are 
acute men of business, and have had some experience of 
partnership relations, you may not have very much Solicitor's 
more to do with this matter of adjusting old assets and J^tof^oU** 
liabilities than to express in clear and accurate lans:uafi:e assets and 
a cut-and-dried arrangement, of which the outline is 
already determined on. But in most cases you will 
have the opportunity of exercising your inventive and 
suggestive faculties more freely in connection with the 
terms of partnership articles than with almost any other 
class of instrument, and of this, as in many other 

(/) 4th edit. p. 392. 

c2 
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things, it may be said that the more you save your 
client the trouble of thinking out details for himself the 
better he will like it, and the more will he come to 
repose confidence in you. 

And even where you are not called upon to take much 
or any responsibility in the particular matter of suggest- 
ing and originating the principles or details of the part- 
nership scheme, you may depend upon this, that if you 
have acquired some familiarity with the different 
methods in which the more important features of a 
partnership arrangement are usually dealt with, and 
the considerations bearing upon them, your task as a 
draftsman will be infinitely facilitated by the dearliesB 
of your perception of what it really is that you are 
asked to develop into a logical and complete document; 
and you will be able not only to save yourself a good 
deal of trouble, but you will also — which is very im- 
portant in your own interests — be able to save your 
clients a good deal of trouble by relieving them from the 
necessity of explaining all sorts of minute details to 
you. It is a natural attribute of a great number of 
clients, that what they understand themselves they will 
expect their legal advisers to understand also, ahnost by 
intuition, and I am persuaded that nothing pleases a 
man better than to be able to easily instruct his solicitor. 
A shipbroker who wishes to be advised about a charter- 
party, or a Mincing Lane broker who has a knotty 
point upon a trade contract which, to the uninitiated^ 
looks like a concise problem in double Dutch, Ib 
generally drawn by a sort of process of selection to 
some solicitor who is supposed to be well versed in the 
technicalities of the particular sort of document, and 
hence it is that in the City of London and other large 
cities so many legal practitioners work largely in a 
particular groove, and have the reputation of being 
specialists. 

Now it may not fall to the lot of all, or even of 
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many of you, to become speoialists, but it will certainly 
fall to your lot to experience the need of becoming active- 
minded men of business, no matter what may be the 
sphere of your practice, and I am anxious to impress 
upon you that you will be wise in your generation if 
you avail yourselves of all the opportunites which come 
in your way, or which you can gain by going out of 
your way, to obtain a good all-round knowledge of the 
business affairs of men ; and the expediency of acquiring a 
general understanding of what is involved in a partner- 
ship agreement — over and beyond the actual principles 
of law involved in it — furnishes a conspicuous illustra- 
tion of my meaning. 

I shall therefore, I think, usefully employ a little of Points for 
our time in placing before you a few of the points S^JrthU*^'^ 
which suggest themselves upon this part of my subject. ^^^* 

It is evident that, generally speaking, in the case of Altematlye 
admitting a new partner into an existing business, the ^niddeied. 
assets and liabilities of the old firm would be linked 
together, and that both would, in some shape or other, 
either be taken over by the new firm, or would be 
retained an(^ dealt with by the old firm ; in which latter 
case the new firm would start as if it were, in this 
respect at least, an entirely new concern. 

Where the former plan is adopted, it is important First method 
that the members of the new firm, and in particular, of Jjabm^M^^ 
course, any fresh partner who is coming into the concern, old firm taken 
should be placed in possession of an accurate and reliable ^^^' 
statement, in the form of balance sheet or otherwise, 
of the assets and liabilities, and that on the faith of this 
statement, and in point of draftsmanship by reference to 
its contents, the arrangements as to such assets and 
liabilities should be made. 

The nature of those arrangements would of course 
depend greatly on circumstances. One method is to 
transfer to the new firm at a valuation all the assets 
subject to the liabilities, and to leave to the new firm 
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the profit or loss which the actual realisation may show 
as compared with the yaluation figure. In this case 
the members of the old firm would be credited in what- 
ever might be their agreed shares with the estimated 
surplus of the assets over the liabilities, as being in 
whole or in part, as the case may be, their contribution 
to the capital of the new firm. A very simple illustra- 
tion will show you the working of that arrangement. 
A. and B. having been in partnership for some time, 
admit C. into partnership. The assets of A. and B., 
including the value of a lease of the partnership pre- 
mises, outstanding debts due to them, good-will, stock- 
in-trade, everything, are valued at £10,000, and the 
liabilities are computed at £2,000. The assets would 
all be made over to the new firm, and the surplus of 
£8,000 would be carried as capital to the credit of A. 
and B. in whatever shares they may under 'their own 
arrangements be entitled to it, while 0. wiU of course 
contribute whatever may be his agreed share of capital 
in the new firm. If it should ultimately turn out that 
the surplus assets are worth more than £8,000, so much 
the better for the new firm ; if otherwise, so much the 
worse. 

This arrangement may, of course, be modified in all 
sorts of ways. C, for instance, instead of bringing in 
his share of capital as cash, may pay A. and B. for 
some agreed share in the surplus assets taken at the 
valuation figure, in which case his interest in the con- 
cern will be carved out of the existing interest of A. 
and B., instead of his entrance into the firm represent- 
ing an accession of capital. In this case if C. were to 
come into a fourth share of the business, and A. and B. 
were interested in the £8,000 in equal shares, C. would 
pay them each individually £1,000, and then the assets 
would be held in the proportions of £3,000 each to A. 
and B., and £2,000 to C. 

Or, again, instead of the new firm standing the 



OLD ASSETS AND LIABILITIES. 23 

ohanoes of loss if, on the realisatioii of the suipltus 
assets, they fall short of the amount at which the 
members of the old firm axe credited, a guarantee 
may of course be given by the old members that 
all, or some, of the old assets shall not realise less 
than so much. 

I mentioned as an alternative plan that of the old ®^"^_^, , 
partners retaining their own assets emd liabilities — or, firm's aasets 
in other words, winding-up the old partnership inde- ^1^"^ 
pendently of the new concern altogether. In this case over 
if, as may often happen, the capital of the members of 
the old firm is locked up for a more or less extended 
period, and they are unable or imwilling to provide 
capital for the new firm from any other source, the plan 
may be adopted of their guaranteeing, by the partner- 
ship articles, to bring in specified amounts at fixed dates 
which are calculated so as to afford time for the realisa- 
tion of the surplus assets of the old firm ; but this, of 
course, is a matter for consideration, and to be dealt 
with by the light of the particular circumstances. 

Now of course it is for the parties interested to 
choose between these two modes of dealing with the 
assets and liabilities of an old firm when a new one is 
formed. The members of the old firm may desire to retain 
the assets or they may not ; the new partner may be 
anxious that they should be brought in, or he may prefer 
that the business should start afresh with a capital of so 
much cash. But I may usefully draw your attention 
to one very important factor in the calculation — the 
nature of the business. With some classes of business 
there is practically no connecting link between the 
actual business transacted to-day and the business 
transacted to-day month. Take the case of a stock- 
broker. His capital is not represented by costly plant, 
machinery or stock-in-trade. He makes his profit 
in an office consisting perhaps of a couple of small 
rooms, and the tenancy of that office, the length of 
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notice to be given to a oouple of derks, and the current 
transactions which will culminate on the next settling 
day, may be the only tangible matters which stand 
between biTn and the winding-up of his business at any 
moment. It is obvious that if he takes a partner, the 
determination of the question whether that partner shall 
be directly or indirectly concerned with business wholly 
or partially transacted before the date of his admission 
into the firm will present littie difficulty. 

But reverse the picture, and let us suppose that the 
capital of the business is largely represented by plant, 
madiinery, goods and business premises — or that the 
capital of the old firm is sunk in advances made abroad 
to colonists on the security of land, which advances 
may not be paid o£E for years, aud the gradual realisa- 
tion of which wiU ca4 with it theV>fit of the 
transaction, and necessitate so much care and attention, 
that it will in fact represent in itself the carrying on of 
a business for a long time to come. In such cases as 
these a totally new departure — the drawing of a line 
hard and fast between the old business and the new 
would be almost impossible. In the instance which I 
last supposed it might be years before the new firm 
would raise up a fresh business unconnected with the 
transactions existing when it commenced, while such of 
the partners as belonged to the old firm would be, of 
necessity, giving a large part of their time and attention 
to the realisation of their outstanding assets. 

The illustrations which I have given represent 
extremes between which of course lie many inter- 
mediate cases differing in degree, and as to which the 
mode of dealing with this subject of old assets and 
liabilities may present very debateable features. But 
extreme instances serve well to elucidate a principle, 
and you may usefully bear in mind as a guiding rule 
that the solution of the question whether a new firm is 
to be concerned with the assets and liabilities of an old 
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one will largely, though not conolusiyely, depend upon 
the degree of ease or difficulty with which the transac- 
tions or the trade property of the old firm can be 
severed or kept distinct from the new partnership 
concern. 

I should be very sorry if any of you were misled by The solicitor'B 
what I have been saying, and, therefore, let me at the i^ these idaU 
risk of repeating myself say once more, and once for *®"- 
all, that in these matters of bargaining I do not for a 
moment suggest that it is your duty to decide for your 
client whether it will or wiU not suit his purpose to 
enter into partnership on any given terms. The 
decision and the responsibility for it must be his, and 
you would be very foolish to assume it. I am only 
seeking to convince you that you may render him great 
service, enhance your reputation in his eyes, and 
lighten your own task of preparing or settling partner- 
ship articles by bringing to bear upon the subject the 
intelligence of a competent man of business, and by 
being able with confidence, when the opportunity offers, 
not to decide such points as I have mentioned, but to 
suggest to your client considerations which should 
infiuence his decision, and to steer his mind into the 
right channel for coming to a sound conclusion. 

In the case which I am supposing of a taking Needier 
over of the assets by the new firm there is one matter ^[^^ of 
requiring attention which appertains to the lawyer old firm's 
strictly — I mean the task of seeing that any assets taken oyer, 
the transfer of which requires special formalities are 
effectively transferred. If, for instance, the value of 
freehold or leasehold premises belonging to the old 
partnership is brought into account, obviously the new 
partnership should have them properly conveyed, and 
it would be your duty to see that this is done. 

Conveyancing work of that sort would of course fall 
necessarily to you as the solicitor concerned, but in the 
case of a transfer to the new firm of pure personalty, as, 
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for instanoe, sliares of shipsy the mode of transfer, eyen 
where it is attended by some neoessary formality, is often 
80 simple that the client will be tempted to save the 
lawyer's charges and do it himself. But at all events 
the transfer of the assets, whether real or personal, is a 
matter for you to bear in mind, to point out, and, if it 
be so desired, to practically carry out. 

I have said that the assets and liabilities are closely 
connected, and, with regard to the latter, I think you 
may take it that when a new firm absorbs the assets 
it should in terms agree to discharge the liabilities 
— assuming, of course, that in the particular case such 
is in tact the intention of the parties. It is only 
fair that where the old firm parts with its assets on 
the faith of, among other things, being relieved from its 
liabilities, the intention should be clearly and un- 
equivocally expressed in the matter of the liabilities. 

These matters of arrangement as to assets and 
liabilities, and many other provisions of a partnership 
agreement, need of course delicate handling, and espe- 
cially where, as is frequently the case with partner- 
ship agreements, all parties are represented by one 
solicitor. It is easy in such cases to wound the sus- 
ceptibilities of your clients, or to lead one partner to 
think that you are leaning unduly in favour of another 
partner — and the position is more difficult still where 
you have to use your influence and tact to restrain 
within bounds a demand which you think inequitable 
or unfair. But there is one rule by which to guide 
your course, and which will generally keep you straight 
if you hold steadily to it— to remember yourself, and 
to impress on your clients, that in the end an arrange- 
ment fair and just to all parties is the best for all. 
It will generally profit a man very little to gain some 
extreme point, upon which he has insisted in his 
own interests and without regard to the consideration 
due to others, if he has carried it with the result of 
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leaving a burning sense of injustice in the mind of the 
man to whom he is linked in what must be a most 
intimate, and should be a most cordial and confidential, 
relation. Tou cannot too strongly — though of course 
always within the limits of your proper function — use 
your influence in the direction of bringing about what 
appears to you, if you have the means of judging about 
it, to be right and reasonable in view of all the cir- 
cumstances — and it is my belief that a reputation for 
calm judgment and conspicuous fairness of mind is as 
important to a solicitor as a reputation for knowledge 
of law, although, as I have already said, I utterly dissent 
from the proposition, which is sometimes confidently put 
forward, that few solicitors do, and no solicitors need, 
know anything about the science of law at all. 

I have devoted, but not I hope unprofitably, a good 
deal of space to this matter of old assets and liabilities, 
because in a large proportion of cases it is an important 
element uLthe scheme of a partnership, and is often, I 
think, not very clearly understood. But we will now 
leave it behind and proceed to consider the subject of 
partnership articles in a more extended sense, and upon 
a footing applicable alike to partnerships in old and new 
businesses. 

As a general rule, partnership articles are of very Partaieraliip 
great length. This fact is not to any considerable ^^^of 
extent due to the vice, which formerly pervaded all great length. 
deeds, of pure and simple outrageous manufactured 
verbosity, but to a different cause. 

It has been observed by Lord Justice Lindley, in his Necessity for 
work on the Law of Partnership (r/), that partnership J^"^^ 
articles are not intended to define, and are not construed considered. 
as defining, all the rights and obligations of the partners 
inter se ; that a great deal is left to be understood, and 
that although the maxim expresmmfacit cessare taciturn^ 

(y) 4th edit. p. 817. 
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applies to partnership articles as to other agreements, 
the rights and obligations of partners, so far as they 
are not expressly declared, are determined by general 
principles which are always applicable where not clearly 
excluded. But in a later passage the same writer lays 
down a proposition which, if I may take the liberty of 
saying so, scarcely seems to me to be in harmony with 
this view. He says : — 

" In framing articles of partnership it should always 

* be remembered that they are intended for the guidance 

* of persons who are not lawyers ; and that it is, there- 

* fore, unwise to insert only such provisions as are 
' necessary to exclude the application of rules which 

* apply where nothing to the contrary is said. The 
' articles should be so drawn as to be a code of directions 

* to which the partners may refer as a guide in all their 

* transactions, and upon which they may settle among 
' themselves diiEferences which may arise without having 

* recourse to courts of justice." 
I am not able to recondle this with the earlier state- 
ment that partnership articles are not intended to define 
all the rights and obligations of the partners, because if 
they are so framed as to be a guide in all the partner- 
ship transactions, I hardly see what rights and obliga* 
tions they would fail to embrace. But we need not 
concern ourselves with straw-splitting ; and the question 
to which I really wish to draw your attention is, whether 
the task of preparing partnership articles should be 
approached by you and me from the point of view of 
inserting in them not only provisions applicable to the 
particular circumstances, but also provisions of a general 
kind, importing into the document nothing which would 
not without them be implied by law. 

I have already shown you that Lord Justice Lindley 
answers this question upon the whole in the affirmative, 
and in doing so he confirms the opinion of a much 
earlier writer — Mr. Jarman — who said, fifty years ago. 
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in a dissertation upon articles of partnersliip (A), that 
many of the clauses usually inserted in them did no 
more than express the obligations legally incident to the 
partnership relation, but were not on that aooount 
wholly useless, as they drew the attention of the parties 
to the duties which they contracted in becoming partners, 
and, therefore, were calculated to prevent misunder- 
standing. 

I should feel even greater hesitation than I do in 
dissenting from such high authorities as I have cited, if 
it were not for a strong conviction on my part that upon 
such matters as these counsel, however learned in the 
law, cannot be considered to be the best judges. Between 
them and the ultimate client, the solicitor is always 
interposed — ^their connection with partnership articles 
begins and ends within the walls of their chambers or of 
a court of law — and it is not possible for them to see the 
practical working of partnership matters, or to appreciate 
the views of the lay client in the same way as the 
solicitor with whom he comes into direct confidential 
intercourse. 

While, however, I feel at liberty to express my own 
opinion on this subject, as I am about to do, I would 
impress upon you that it is only my own opinion ; and 
that I cannot pretend to say how far it would be in 
accordance with the general voice of our own branch of 
the profession. 

I do not myself think that any sufficient object is 
gained, generally speaking, by inserting in partnership 
articles provisions which are implied by the general law. 
My experience is that men of business like to have their 
arrangements expressed in the shortest practicable 
quantity of words, and that most of the ordinary pre- 
cedents of partnership articles contain a deal of matter 
which may very weU be omitted. 

(h) Jamxan & Bythewood's Flrecedents, Vol. VII. p. 30. 
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Let me illustrate -what I mean by one of the 
commonest of common form proyisions — a clause which 
solemnly declares that A., B. and C, who are entering 
into partnership, shall be true and just to each other in 
all their dealings. 

Can it seriously be contended that in order to be quite 
sure whether he ought to be true and just to his partner 
a man should have to unlock his safe and examine 
his partnership articles P Surely the ten commandments 
or the church catechism would supply the desired 
information I 

This is perhaps the most extreme of the class of 
provisions of which I am speaking, but to all of them 
alike the observation, as I think, applies, that it is a 
fallacy to regard partnership articles as being practically 
a code of constant reference. I believe that in ninety- 
nine cases out of a hundred a man does not look at his 
partnership articles from one year's end to another, 
unless the occasion arises for doing so upon some point 
connected with the special provisions, which apply to 
his particular partnership as distinguished from partner- 
ships generally. Depend upon it, too, that when the 
time has arrived at which a partner can have any reason 
to learn such matters as that he ought to be just and 
true, and ought not without his partner's concurrence to 
draw or accept a bill in the firm's name otherwise than 
in the ordinary course of business and for the benefit of 
the firm — depend upon it, I say, that in such a case the 
relations of the partners and the interests of the firm 
will have fallen into dangers from which all the 
partnership articles in the world would afford but the 
slenderest protection. 
Draftsman's To my mind, therefore, your aim as draftsmen should 
I^ff^Sd. ^® *^ express a consistent scheme of partnership, based 
upon the wishes and intentions of the parties, and 
providing as far as may be for the contingencies which 
may arise, and to avoid for the 'most part super-adding 
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to the dooument the mere expression of what are well 
settled principles of general law. 

With that observation I exhaust what I have to say 
upon partnership articles from a purely general point of 
view, and conclude my first Lecture. I shall ask you 
in my next Lecture to turn your attention to the task 
of dissection, and travel with me over the most important 
points which arise upon the different clauses of such an 
instrument. 
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As indicated in my last Lecture, I propose now to direct Subject of 
your attention more in detail to the most important 
points upon which your minds should be clear when 
you have to discharge the duty of preparing or perusing 
partnership articles. 

It is manifest that first of all you would require to "^Pint pomts 
know the date of commencement and proposed length 
of the partnership term, and the circumstances, if any, 
on which, and terms upon which, any partner is to have 
the power reserved to him to retire from it. 

All these terms, of co\u:se, may be arranged before 
you are consulted, but many people who agree to go 
into partnership together walk o£E to a solicitor and ask 
him to prepare articles as if he sold them over the 
oounter like boots, and in such a case you will, of 
course, have to point out the yarious matters which 
should be specified in the agreement and the considera- 
tions which bear upon them. 

Now, as to the date of commencement, you will Date of com- 
readily see that in the case of an entirely new partner- ™®^^^®°^®^ • 
ship it will generally not be very material what date 
the parties fix upon so long as they do settle some date. 
But in the case of the admission of a fresh partner into 
an existing firm, it is important to see that the date of 
commencement fits in consistently with the other pro- 
visions of the articles, as to the interest of the new 
partner in pending contracts and so forth. 

The length of the partnership term is eminently a Length of 
matter for the parties interested to agree upon for *®"^' 

d2 
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themselves ; but if 70a ore asked to express an opinion 
upon it, you may, I think, bear in mind as a sound 
axiom that very short and very long terms are both, in 
ordinary oases, undesirable. The former do not allow 
of the establishment of that settled feeling which is so 
essential to true partnership relations — the partners are 
apt to be constantly thinking to themselves what next, and 
what next. Against very long terms it may be forcibly 
urged that they discount the future too much. Circum- 
stances may alter in a hundred ways not possible to be 
foreseen, which, while they will not in law serve as 
ground for dissolution, may cause a man to lastingly 
regret having formed a permanent tie from which he 
cannot escape. Ten years is, I think, a term which 
should rarely be exceeded. The point to impress on 
your clients is generally, I suggest, this — ^if you all want 
to go on you can always agree to do so ; if any one of 
you does not, it will in most cases be much better for 
all of you that you should be apart. 
Right of The reservation to any of the partners of a right to 

retirement. i» j xi. x i • i. j."l j : 

retire, and the terms upon which they may do so, is a 
matter for consideration according to the circumstances. 
If the parties do not themselves originate such a term, 
it would certainly not be for you to suggest it in a case 
in which they stand on anything like equal terms in 
point of age and in other respects. But if a man x>f 
sixty is taking to himself a partner of twenty-four, the 
laws of nature will suggest plainly enough that at no 
distant date the senior partner may desire to take his 
rest, and leave the heat and burden of the day to be 
borne by younger shoulders ; and that he will be acting 
imwisely if he pledges himself to continue for a definite 
term of years personally and actively to carry on 
business. In such a case it will be matter for careful 
consideration upon what terms he is to be at liberty to 
retire, and these terms will of course vary according to 
the nature of the business and the several interests o£ 
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the partners. If, for instance, the partner to whom it 
is proposed to give the right has a large capital embarked, 
^md the character of the business is such that it cannot 
be speedily realized without annihilating the business as 
a going concern, it would manifestly be unjust to the 
younger partner that the senior partner should be placed 
in a position to say, ** I give you notice that I am going 
^' to retire next Monday, and that the assets of the firm 
" must be realized forthwith to pay me out." Again, 
it may be that the senior partner has a son whom he 
wishes to bring forward, and that he may desire to 
secure the right to retire in his favour, and may be in a 
position fairly to impose this term. 

. Perhaps the most extreme form which the right of 
retirement can take is that which gives to a partner a 
right to sell his share without even imposing any con- 
dition upon the mode of exercising the right. How 
any sane person can consent to be a party to an agree- 
ment conferring such a power on his partner, is a 
mystery which I will not pretend to solve, but the 
power is given sometimes, though not, I need hardly 
say, in partnerships which involve skilled personal 
attention on the part of all the partners. Another and 
much more rational arrangement, which not unfrequently 
accompanies the provision for right of retirement, is 
that the other partner shall have an option of purchas- 
ing the share of the retiring partner. 

The goodwill of the business is an element which also 
arises in connection with the retirement of a partner ; 
but I will only ask you to make a mental reservation of 
the fact here, as I propose to deal with that important 
subject separately. 

Having satisfied yourself when the partnership is to 

date from, how long it is to last, and in what, if any, 

foreseen contingencies, a;nd on what terms it may be 

dissolved — I lay stress on the word "foreseen" as, 

of course, a partnership may be brought to dissolution 
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by a thousand iinf orefleen oontingenoies wliioh^the part- 
nership aitides do not provide against — ^when you have 
Natora of the reached this point, the next matter to claim your atten- 
*"*^®^ tion will be the nature of the business, and a very 
important matter it is. 

All of you probably are awcure that, in the case of 
joint stock companies formed under the Limited 
Liability Acts, the objects of the company — the precise 
purposes for which it is formed— are required to be 
specified in the memorandum of association, and that 
by no possible means can the company afterwards 
lawfully alter or deviate from those objects, although 
they may by special resolution change the regulations 
embodied in their artides of association as much and 
as often as they please. If any single act is done which 
does not fall within the four comers of the objects 
specified in the memorandum, any shareholder — even 
though he holds only one £5 share out of a capital of 
£1,000,000 — ^may come to the Court to stop it, by 
injunction, as being ultra vires. 

The particular statute law relating to companies has 
no application to the case of private partnerships which 
we are considering ; on the contrary, the objects of a 
private partnership may by mutual agreement be altered 
at any moment to any extent ; but I have referred to it 
as forcibly illustrating the abstract proposition — agree* 
able equally to law and common sense — ^that partner- 
ship is an artificial relation created for a particular pur- 
pose, and that it is a violation of the contract for any 
partner by his acts to extend its limits beyond those 
which the contracting parties have agreed upon. It is 
a necessary deduction from this proposition that the 
objects of a partnership should be accurately defined, so 
that the partners may, to use a homely phrase, know 
where they are — may have before their eyes broadly 
defined metes and boimds within which their transac- 
tions are to be confined. I shall hope to convince you 
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of the impoitanoe of thiB, both as an internal matter 
and in its bearing npon the relations of a firm to the 
outside world. 

Now there are some classes of partnership in whioh 
an aoourate definition of the purpose for which thej are 
formed does not give rise to any difficulty. If two 
Burgeons, for instance, were to enter into partnership it 
would be a very extraordinary circumstance if they had 
any object in yiew but to carry on jointly the occupa- 
tion of surgery ; and the same observation applies to 
professional partnerships generally, and to some strongly 
individualised occupations and trades. But when we 
come to commercial partnerships it is a veiy di£Perent 
story. Take, for instance, the case of merchants. In 
olden days a merchant was a merchant. He bought 
goods from A., and he sold them afterwards to B., C. 
and D., and the difference between the price at which 
he bought and that at whioh he sold represented his 
revenue. But the times have changed, and the tele- 
graph wire, enormously increased competition, and 
many other circumstances, have dislodged the merchant 
from his original position and driven him to make 
money in the best way he can, which is not always a 
very safe way. He will embark his capital in ventures 
differing from each other as widely as the poles ; he 
will become a member of a syndicate, a director of a 
company, all sorts of things at one and the same time. 
Only a little while ago I was speaking to a member of 
a firm which has been connected specially with a par- 
ticular Indian trade for any number of years, and he 
mentioned in the most incidental manner that he and 
his partners were working a colliery in Wales. Fifty 
years ago the then representatives of the same firm 
would as soon have thought of coming out as conjurors. 

I do not bring this before you for moralising pur- 
poses, but because it has a direct bearing upon my 
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subject, though it may fieem at first blush to be far 
remoTed from it. A dient oomes to you and asks you 
to prepare partnership articles for himself and Mr. 
Smith, with whom he is going into business as a mer- 
chant. How will you define the nature of the business ? 
WUl you use the general term " merchant " without 
inquiry, restriction, or qualification, or will you point 
out that it may in these days mean almost anything on 
the wide earth, and — here comes the lawyer's point — 
that your client's partner will be in a position to pledge 
the firm's credit to third persons with much greater 
facility if he is imf ottered by any restrictive definitions 
of the limits within which the partnership ventures are 
to be confined than where some attempt at least is made 
to specify them with reasonable particularity. Do not 
misunderstand what I mean. It is true to the full 
extent that the internal regulations of partners have 
nothing to do with the outside world in the absence of 
express notice ; but in saying that the mode in which 
the objects of the partnership are defined in the articles 
may afiEect the degree of f aoiUty with which the firm's 
credit may be pledged, I mean this — that where a 
defined and settled course of trading is established and 
publicly known, a sudden deviation from it by one 
partner will not be easy of accomplishment, and a man 
may be deterred from even contemplating a rash or un- 
authorised venture in the firm's name, whereas if the 
objects of the partnership have no limitation, each 
member of the firm may feel practically at liberty to do 
his own sweet will, and commit the firm to the result of 
his construction of such a loose term as " merchant." 

All general rules are subject to exceptions, but I 
think that you may lay to heart as a soimd rule that, in 
the interests of all the partners alike, the nature of their 
partnership business should be clearly understood by 
them, and be impressed, not too narrowly, but with as 
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mucli preoifidon as the ciroumstanoes will permit, upon 
the articles, and more especially so in the case of a 
trading partnership. 

I will only add upon this point that, as a dry matter 
of draftsmanship, a clear perception at starting of the 
objects of the partnership will greatly assist you in the 
preparation of many of the incidental provisions of the 
agreement. 

We will take it that you clearly understand what 
manner of business it is that is to be carried on in 
partnership. The next step would I think naturally 
be the consideration of whether any special provisions Personal 
are to be inserted in connection with the personal status acta of part- 
and acts of each partner. It may be that a man of ^®"' 
mature judgment and possessed of large capital is 
taking to himself as partner a young man just starting 
in life, or a clerk who has faithfully served the business 
for many years. In such a case the senior partner 
would naturally be in a position generally to dictate his 
own terms, and, acting for him, you may be called upon 
to suggest restrictive stipulations for his protection. 
Such stipulations sometimes, though not I think wisely 
or justly, go the extreme length of giving the senior 
partner absolute power to dissolve the partnership, with- 
out rhyme or reason, at will, and stopping short of that 
they may take a variety of forms, depending of course 
largely on all the circumstances of the case. Thus a 
junior partner may be precluded from drawing or 
accepting biUs in the firm's name, or from signing 
cheques. Or again, it may be provided that the senior 
member of the firm shall devote to the business as 
much or as little time as he pleases, and is to be at 
liberty to engage in other partnerships or business 
ventures, while the junior partner is always to be tied 
exclusively to this particular partnership, and devote all 
his time and energy to it. In so far as such matters 
as these are remitted to your judgment, I would impress 



piOYiaODfl. 



48 MONETABY PROVISIONS. 

upon you that jou should be guided only by the extent 
of the powers whioh the position of your client giyes 
him to dictate restrictiTe termSi though of oonrse that 
must be a considerable element. The power where it 
exists may generally be exercised wisely with modera- 
tion, and even with generosity, and the true point to 
aim at is that which is right and just, having regard to 
all the circumstances. 
}!^^^^fL ^^® monetary part of the arrangement may next, 

I think, claim your attention, but although this is 
generally perhaps the most difficult and responsible 
part of the draftsman's task, the difficulty here lies 
perhaps not so much in originating the scheme as in 
giving effect to the intention of the parties, because, 
however crude may be the ideas of your clients as to 
many of the terms by which their partnership is to be 
regulated, they will generally have a tolerably definite 
notion, before they come to you, as to the amount of 
capital which each of them is going to embark, the 
proportions in which profits and losses are to be shared, 
and the allowances, if any, which they are going to 
draw for subsistence at stated intervals in anticipation 
of the taking of their accounts. 

I have already drawn your attention to some of the 
points which arise, where the partnership is formed in 
connection with an existing business, as to the mode of 
dealing with the assets of the old firm for purposes of 
capital, and the adjustment of the profits and losses of 
pending transactions as between the members of the 
old and new partnerships, and I need hardly say 
perhaps that it is not by any means easy to give ex- 
pression to what is desired to be the arrangement on 
this head. But there is one observation — ^very self- 
evident, but very often overlooked in practice both by 
draftsmen who are over eager and draftsmen who are 
careless — which applies to all complicated provisions 
alike. If you thoroughly understand what is wanted 
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• 

you will never find it insuperably difficult to express it 
aocurately ; but if you do not understand what is wanted 
the art of draftsmanship wUl most certainly not supply 
the deficiency for you. Do not, therefore, attempt to 
pen a clause or to instruct ^counsel to do so without 
knowing what meaning the clause is wanted to convey. 

With regard to the capital and the profits and losses of 
a partnership business there are some few fundamental 
imoms which I may usefully mention. 

In the first place, there is no necessary connection at Capita] 
all between the proportions of capital and those of ^^^^ ^^j^ ^ 
profit and loss. It may be that although I bring into ">**• 
a partnership business £5,000, and my partner only 
£1,000, it wUl be perfectly just and fair that we should 
agree to share profits and losses equally. He may, for 
instance, be the inventor of a patent which we are going 
to work, or he may have some other special form of 
knowledge indispensable for the partnership business 
that I do not possess, or it may have been agreed that 
I am to play a eresA deal and he is to work a creat 
d»l ; .U L^ JL^ ^y operate ™ to ft, diS,a 
of profits independently of the shares in which the 
capital has been contributed. 

But there is a converse side to this proposition. The 
fact that the proportion of profits and losses has 
no necessary relation to that of capital, renders it 
desirable to separate the two things completely, and for 
this reason a contribution of capital should always be Capital is 
regarded as a debt due from the firm collectively to the g^. ^ 

individual who has brought it in. If I bring in, as I 
just supposed, £5,000 of capital, it may at any given 
time during the partnership be represented by the value 
of plant, of business premises, of patents, of goods, of 
ships, of anything — and of course there is always a 
melancholy possibility, if the firm's venture does not 
succeed, that it may come to be represented by a 
round O. But from start to finish, and however irre- 
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Tooably it may be merged in the busmess while the 
paxtuership lasts, and however much it may be siib- 
jeoted to the risk of being lost, it must and will, as 
between the firm and myself, be a debt due to me. 

It follows from this that the share of capital contri- 
buted by each partner, and any additions to it which he 
may make during the partnership term with the consent 
of his partner should, unless in yeiy exceptional cases, 
carry interest, and that this interest should be payable 
as an outgoing, and in priority to any division of 
profits. Of course if — the capital being contributed 
equally — the interest on capital and the profits are in 
fact divisible in the same proportions, it makes no 
difference in fact whether the interest is paid as interest 
or is treated as profits, but in all other cases it is not 
only a matter of principle but an actual money question, 
and it stands to reason that a partner who brings in 
£10,000 as capital should have some return for his 
money as against a partner who contributes perhaps a 
tenth of that figure. 

Another rule is, that capital should always in partner* 
ship articles have a cash denomination, as otherwise 
there will obviously be no means of accurately ascertain* 
ing afterwards the amount of capital which each partner 
was taken to have contributed. The capital of one or 
more of the partners may be represented wholly or 
partly by buildings or plant, or outstanding debts, or 
anything else, existing at the commencement of the 
partnership as may be arranged, but in that case a 
money valuation should always be taken, and a figure 
put upon them which is to be taken to be their equiva- 
lent as between the partners. 

In close connection with the subject which we have 
just been considering is that of the provision which 
should be made by the articles as to the partnership 
accounts. I am sorry to say that, although this is a 
matter of paramount importance, experience shows that 
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the terms of partnership articles in this respect are veij 
often not adhered to from sheer carelessness. As long 
as all goes well, and the partners are on good terms 
t^ith each other^ they do not trouhle their heads about 
settled accounts ; hut a very different song is sung if 
they fall out and discover that they have put it in each 
other's power to rip up aU sorts of questions of account 
which might have been easily set at rest and concluded. 

However that may be, there is no possible question 
that no partnership agreement can be considered to be 
complete which does not provide intelligibly for the 
settling of tlie partnership accounts at stated intervals 
in such a way as to preclude them from being re-opened, 
except for some manifest error discovered within a 
given time ; and it is desirable that these provisions should 
go the length of making the balance-sheets binding after 
a specified time, even without being signed (unless of 
course where the non-signing is due to a dispute), so 
that the mere accidental, or the secretly intentional 
omission to sign shall not allow a partner to escape from 
a document to which he has had ample opportunity 
to object. I must not, however, omit to add that in 
this, as in other cases, the doctrines of equity are more 
powerful than the language of contracting parties ; and 
no matter how strong may be the language used, a 
partnership account will not be conclusive upon a 
partner who has been induced to sign it by fraudulent 
representations, or by a dishonourable concealment of 
facts, amounting virtually to the same thing (a). 

I need hardly, perhaps, say that it does not require 
an express provision in partnership articles to entitle a 
partner to have accurate accounts kept and to have free 
access to them. That is his clear and indisputable 
right. But there is no general principle of law which 
entitles a partner to require to have the partnership 
accounts actually and conclusively settled at any given 

(a) Lindley on Partnership, 4th edit. p. 839. 
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intervals of tune during the partnership, and it is in this 
respect that express provisions are most desirable in the 
interests of all parties. 

I cannot better or more concisely sum np this matter 
than by quoting a short passage from Lindley on 
Partnership (6) : — 

" The object of taking partnership accounts is two- 
" fold, viz. : (1) to show how the firm stands as regards 
'' strangers, and (2) to show how each partner stands 
" towards the firm. The accoimts, therefore, which the 
^^ articles should require to be taken, should be such as 
" will accomplish this two-fold object. The articles 
" should consequently provide not only for the keeping 
" of proper books of account and for the due entry 
" therein of all receipts and payments," — I breaJk oflE 
there to remind you that so far the provision would 
only be declaratory of the general law — " but also for 
'^ the making up yearly of a general account showing 
^' the then assets and liabilities of the firm and what is 
" due to each partner in respect of his capital and share 
** of profits, or what is due from him to the firm as the 
" oase may be." 
As to disso- Having now treated of the main features of a partner- 
partnership. ^^^P scheme, in so far as they relate to what is to happen 
while the partnership is in existence, I propose to 
direct your attention to the very important subject of 
those provisions of a partnership agreement which relate 
to its termination, and in this connection I will deal 
also with the subject of goodwill, because it is naturally 
connected, for prax^tical purposes, with the termination 
of a partnersHp. 

The order in which my present subject presents itself 
will natm^y be : — 

(1) In what events is the partnership to terminate P 

(2) "What is to happen when it does terminate P 

(b) 4Ui edit. p. 838. 
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As to the events whioh may bring a partnership to an What events 
end, before its termination by effluxion of time, there axe S^i^tioiK^ 
some whioh will ipso facto have that effect without being 
specified in the partnership articles ; and others which 
will serve as a ground for asking the Court, in the 
exercise of its equitable jurisdiction, to dissolve the part- 
nership, without their being mentioned in the articles, 
but which maybe made by express stipulation ipso facto 
grounds for dissolution ; and others again, which would 
not be recognized by the Court in the absence of express 
agreement, may by stipulation serve to bring a partner- 
ship to an end. 

Of these three classes of events the first would appear Eyente ipso 
to embrace the following : — ing partner- 

(1) The taking of a partner's share in execution under "^P* 
B^fi.fa. (c) ; 

(2) The transfer of a partner's share by bank- 
ruptcy (rf) ; 

(3) The occurrence of some event which renders the 

continuance of the partnership illegal {e) ; or 

(4) The death of a partner (/). 

To this Ust would have been added formerly the 
marriage of a female partner, upon the ground that 
the effect of that event would otherwise be to introduce 
her husband into the firm without the consent of her 
co-partners (g) . But I apprehend that since the Married 
Women's Property Act, 1882 (45 & 46 Vict. c. 75), this 
legal consequence of marriage, which would forqierly 
have been the alternative of a dissolution, has vanished, 
and with it the ground upon which marriage was held 
to be an ipso facto dissolution of a partnership. Whether 
in the case of a partnership involving the personal 

(e) Lindley on Partnership, 4ih edit. p. 230. 

{d) Ibid, p. 230. 

(e) Ibid. p. 232. 

(/) Ibid, p. 231. 

{ff) Smith's Mercantile Law, 8th edit. p. 26. 
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servioes of a female partner, the rival claims to her time 
and attention, which might reasonably be supposed to 
lurise as a necessary consequence of her marriagei could 
be successfully urged as a ground for asking the Court 
to dissolve the partnership on the happening of that 
event — so as in fact to bring the marriage within the 
second class of events which I am about to mention — • 
is a somewhat interesting subject for speculation* 

To all the causes of ip%o facto dissolution which I have 
enumerated, except the third (viz., the occurrence of an 
event rendering the continuance of the partnership 
illegal), are appended in Lord Justice Ldndley's book 
on Partnership (A), the qualifying words " in the absence 
" of an express agreement to the contrary ; " and you 
will find substantially the same qualification in Smith's 
Mercantile Law(e). It would be the height of pre- 
sumption on my part to fly in the face of such authorities, 
and my view may be quite a mistaken one ; but I must 
confess that it scarcely seems to my mind accurate to 
say that these events will dissolve a partnership only in 
the absence of express agreement to the contrary. No 
doubt the eflPect of such an agreement may be produced 
substantially, because if six people agree that if one of 
them dies or becomes bankrupt the other five will go on 
in partnership ; or, again, if it is agreed that in the event 
of A.'s death his son shall succeed to his share of the 
business, the tenn wiU be a perfeotty good one, subject 
in the latter case to the option which A.'s son clearly 
has to decline to come into the business. But it would 
appear to me that in either case equally the partnership 
is not the same, but a new one, and that the death of a 
partner must, strictly speaking, bring a partnership to 
an end, as surely as it does the life which was an integral 
part of it, although by the provisions which have been 

(A) MCd edit. p. 230. 
(0 8th edit. p. 26. 
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made some at least of the ordinary results of a dissolution 
will liaye been avoided and a new partnership created. 

Of the events which, though they will induce the 
Court's interference, do not ipso facto bring about a 
dissolution, but may be made to do so by express 
stipulation, I would point out that it is a very delicate 
matter to frame a clause which will convert into an 
actual dissolution that which is, in law, only a ground 
that may be urged to the Court as a reason for granting 
one. 

Take, for instance, the three recognised equitable GroimdBfor 
grounds of confirmed insanity, misconduct, and the operaSngas 
hopeless state of the partnership business, and let us ip^o facto 
suppose it to be declared by partnership articles as to where agreed, 
any one of them that it shall ipso facto bring a dissolution 
to pass. Is one partner, who may have a hundred 
personal reasons of self-interest for terminating the 
partnership, likely to be in aU cases an impartial judge 
of another partner's sanity, or his conduct, or of the 
condition of the partnership business? Unless in the 
clearest possible circumstances it may safely be assumed 
that the result of actiug on such a clause would, in 
many cases, be precisely the converse sort of suit to that 
which might come to pass where no such provision was 
contained in the jarticles, that is to say, a suit, not to 
bring about but to upset the dissolution. I may, 
however, add with reference to the particular ground of 
insanity or mental incapacity, that a clause providing 
that if a partner is totally unable- for some specified 
period to attend to his duties, the partnership shall 
terminate, is, I think, less open to objection than 
any other provision designed to produce the same 
result. 

The third class of events springs entirely from the Events 
exercise of the freedom allowed by law to contracting gSl^ated to 
parties. If they so agree in their articles, a partnership, dissolve 
otherwise for a definite term of years, may be terminated 

T. . E 
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by one partner on his giving a week's notice, or by his 
taking advantage of a stipulated right of retirement, or 
in almost any event, reasonable or unreasonable, that 
may be agreed upon. If you have to prepare a clause 
fraught vnih. such importance, you must take heed to 
your ways that you express it in clear and accurate 
language, and if the stipulated event is itself obscure or 
uncertain, and so liable to give rise to dispute and 
difficulty when it is acted on, you will fall short in the 
performance of the duties which you owe to your client 
if you do not draw his attention to the objections to 
which it is open, and use your influence in the direction 
of having it either put upon a better footing, or, if that 
be not possible, abandoned. Tou will find as you 
journey along the road that there are a great many 
people who want to provide, in partnership and other 
agreements, for all sorts of things which are much 
better left to the hidden future ; and a great many other 
people who think it a great nuisance to provide for 
anything at all, and look on law, lawyers, and legal 
documents as a compound fiction got up for the benefit 
of a particular class of the community. The former you 
must restrain within the limits of plain common sense ; 
and the latter you wiU have to protect against their 
own folly as far as you have the opportunity of doing 
Provisions for SO. Let me Counsel you to bear steadily in mind that 
— howto^^* in the case of partnership agreements there are many 
desirable. things which experience has shown it to be wise to 
provide for, as bearing upon certain or reasonably 
probable events, and many other things which are far 
better left alone. If you master first the broad 
principles of law which bear upon the subject of part- 
nership, and then apply yourselves in a large-minded 
spirit to the circumstances of the particular case, I 
am persuaded that you will have no very great dif- 
ficulty in determining under which of these heads any 
proposed provision falls. And to this advice I would 
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add one observation which I make with diffidence, 
because it inyolves the expression of a difference of 
opinion between myself and several learned writers of 
precedents and drafts, that I think there is a tendency 
in most of the books of precedents, and in the drafts 
which come out of chambers in Lincoln's Inn, to over- 
elaborate partnership articles, not only in the way which 
I have already referred to in my first Lecture of ex- 
pressing what the law implies, but also of over-much 
provision for remote contingencies. I remember a friend 
of mine, a very able solicitor who has acquired great 
experience in the formation of mercantile partnerships, 
telling me that, having to prepare a set of partnershij( 
articles, and being at the time much pressed, he sent 
instructions to a conveyancer to prepare the draft. 
When it came back it happened that a fair copy 
was sent to the client without my friend seeing it, 
and the result was that a few days afterwards in 
came the client — an acute, clear-headed man of business 
— and he plumped on to my friend's table a stupendously 
long draft, and said, "For goodness' sake tell me what 
" this is all about. For two mortal evenings I have 
" been sitting over it tiU my head has ached, and I 
" can't understand a word more of it now than when I 
-" began, and shall never live to get to the end." That 
draft died very young, and was replaced by another of 
about a third of its length. It is my conviction that I 
am not misleading you when I say that while partner- 
ship articles do not admit generally of being very brief, 
they are often inordinately and unnecessarily long, and 
that you will do well to bear this in mind for personal 
guidance. 

So much as to the extent to which the events by Consequences 
which a partnership may be terminated have to do with o*^s«>l^*io°« 
the provisions of partnership articles. Let us now con- 
sider the consequences of dissolution. 

The most convenient mode of doing so will, I think, 

e2 
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be for me to point out to you as to each of the matters 
to which I am going to draw your attention on this 
head, first, how the law stands in the absence of express 
agreement, and secondly, in what respect it may be 
desirable to modify it by stipulation. I ought, however, 
to say by way of preface, that in the largest sense the 
branch on which we are now entering is, like most other 
branches of partnership law, of a two-fold character. 
To exhaust the subject, the consequences of dissolution 
would have to be considered both in their effect upon 
the relations of the firm with third persons, and also 
as between the partners themselves. In so far, however, 
as these consequences concern third persons, they do 
not closely touch the subject of partnership articles, 
because of the general principle of law which I have 
already mentioned, that the rights of third persons are 
not affected by the provisions of partnership articles, 
and I therefore purposely exclude that aspect of them 
from our consideration. 
The general The first and foremost legal consequence of dissolution 
subjeS;*^ is that each partner is entitled to require that the whole 
of the partnership assets shall be realised by sale, the 
debts paid, and the surplus divided (y). I lay stress on 
the word " sale " because it is the essence of this right. 
It is not competent m law for auy surviving partner, or 
the representatives of a deceased partner, to substitute for 
realisation by sale a scheme of valuation or of division 
in specie, unless, of course, where all parties consent. 
This absolute right is subject, however, to the quali-« 
fication that the Court will not allow it to be exercised 
in such a way as unduly to injure any of the parties 
interested. For example, where a decree is made for a 
sale, an enquiry is frequently directed as to the best 
mode and time for it, and if it appears that an im- 
mediate sale will not be for the benefit of all parties, 

{j) Lindley on Partnership, 4th edit. pp. 1015, 1040. 
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the Court will, in a proper C£i8e, direct that the business 
shall be carried on, but only for winding-up purposes, 
by a manager (A:). 

Another incident of dissolution which I may con- 
veniently link with that which I have just mentioned 
is this — that the right to wind-up the afPairs of a part- 
nership is a right personal to the members of the late 
firm ; whence it follows, that neither the executors of a 
deceased partner nor the trustee of a bankrupt partner 
will be permitted to take any share in the management 
of the affairs of the partnership (I), 

Now I think it may be said generally that these Amplication 
rules of law, applicable in the absence of agreement to ^^^'^SJJSfly 
dissolution, do not commend themselves as being appro- inoonYenient. 
priate in actual fact, and that it is, in the large 
majority of cases, a misfortune to all or some of the 
members of a firm when they are remitted on dissolu- 
tion to the legal consequences of that event. In saying 
that, I do not mean to convey that I have any quarrel 
with the law as it stands. On the contrary, I hardly 
see what other principles could be applied where the 
Court has nothing in the shape of bargain to guide it. 
Partnership is eminently a matter of arrangement, and 
if those who enter into it do not take the trouble to 
think out the reasonably probable contingencies which 
lie before them and provide accordingly, they can 
hardly complain afterwards if the Court applies a some- 
what drastic method of winding up their affairs. 

Let me illustrate by the case of the death of a partner 
how these legal consequences of dissolution are liable to 
produce inconvenience and loss. 

As a rule, when two or more people enter into part- To the 
nership, it is contemplated that if one of them dies the ^™^^^- 
survivor or survivors will continue to carry on business, 

(k) Lindley on Partnership, 4th edit. p. 1017. 
(0 i5kf.,p. 1041. 
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and of course the obBervation applies with special force 
to the case of a firm oontaisiiig more than two part- 
ners. But if their partnership articles do not con- 
,tain provisions to meet the case, the death of a member 
of the firm will bring the whole concern to an end. Not 
only may the whole of the firm's assets have to be 
realised, but the surviving partners, if there be more 
than one, will, as between themselves, have no longer 
any legal tie to bind them together. Of course there 
is no legal principle to prevent the surviving partners 
from making an arrangement, if they can, with the 
representatives of the deceased partner, which will 
obviate the necessity for a sale, but, on the other hand, 
neither is there any legal principle to compel the repre- 
sentatives of the deceased partner to assent to any such 
arrangement. Again, there is nothing to prevent the 
surviving partners from making a fresh partnership 
agreement, but even if they can come to terms in that 
respect they may be terribly hampered if they are not 
able to make satisfactory arrangements with the repre- 
sentatives of their deceased partner, so as to obviate a 
wiading-up of the partnership affairs by the only mode 
which, in the absence of agreement, the Court can 
recognise. 
To the repre- So much for the surviving partner or partners. But 
of^deS^d *^® position of the representatives of a deceased partner 
partner. is by no means in all cases an enviable one. Their 

only alternative to insisting on the strict legal mode 
of winding-up the partnership is to make an arrange- 
ment which, if they represent any parties not sui Juris, 
may involve them in considerable responsibility. Sup- 
pose, for instance, in the case of a trading partnership, 
they agree that instead of having the assets realised as 
soon as may be, and their testator's capital and so forth 
paid out, they will accept payment of his share from 
the surviving partners by instalments at stated intervals, 
and before the payments are all made the surviving 
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partners fail. In such a case, if the deceased partner's 
representatives have acted with reasonable prudence 
and entire bona fides j and have not exceeded the powers 
given by their testator's will, they may escape any 
personal consequences; but you will readily see that 
they might be put upon their defence and have their 
conduct subjected to searching investigation in the 
interests of beneficiaries. Again, let us assume that 
for some reason no arrangement of this sort is made, 
and the partnership affairs are to be liquidated upon 
the principles recognised by the Court. I mentioned 
to you just now, as being one of those principles, that 
the winding-up of a partnership is a right personal 
to the surviving partners, who cannot be controlled by 
the representatives of a deceased partner. In the 
exercise of this right the surviving partners may act 
wisely or unwisely, honourably or dishonourably. They 
may postpone for various reasons or pretexts the reaUsa- 
tion of the partnership assets — ^they may, in the mis- 
taken belief, or on the colourable pretence that the 
business may be best disposed of as a going concern, 
carry it on, ostensibly, at all events, only for winding- 
up purposes, at ruinous loss, and involve the estate of 
their deceased partner in that loss. It is quite true that 
the deceased partner's executors, if they see that the 
winding-up is not progressing satisfactorily, may come 
to the Court for relief. But although the observation 
of the late Mr. Joshua Williams concerning the Court 
of Chancery that the remedy was apt to be worse than 
the disease would hardly, perhaps, hold good in these 
days of cheaper and speedier process, yet no one can 
pretend to say that a suit for the winding-up of a partner- 
ship is a matter for unalloyed gratification to the parties 
interested, however agreeable it may be to the feelings 
and pockets of their solicitors ; and we may take it that 
in the case which I am supposing the representatives of 
the deceased partner would hesitate before invoking 
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the remedy, and would be much harassed between 
their responsibility for winding-up to the best advan- 
tage their own testator's estate and their disinclination 
to be involved in litigation with his surviving partners. 
I have, I think, now paved the way suflBciently to 
enable you to appreciate my meaning when I impress 
upon you the wisdom of pointing out to a client who 
comes to you to prepare partnership articles, that the 
instrument should, generally speaking, take into account 
and provide for the consequences of dissolution. 
E^nrefls pro- As to the manner of this provision, I am compelled 
oonsMuenoes *^ '^ haxik once more upon an observation which I 
of dlBsolation. have made several times already — it must depend upon 
the particular circimistances. The nature of the business 
may be such that the outstanding debts can readily be 
got in, or it may be such that, in the ordinary course 
of things, it will take a long time to recover them. The 
principal or only assets may be represented by lands 
and buildings, by plant, by goods, by advances on 
mortgage or otherwise, by anything, in fact, which is 
capable of being the subject of ownership. Perhaps 
the most usual arrangement where there are several 
partners, is to provide for a. continuance of the part- 
nership, or, as I should prefer to call it, the creation of 
a fresh partnership between the surviving or continuing 
partners, with provisions for ascertaining by valuation, 
and, if necessary, arbitration, the amount due to the 
estate of the partner who has died, or become bankrupt, 
or otherwise gone out of the firm, and for payment of 
the amount by stated instalments. When the firm 
consists of only two members, there is, of course, no 
question of a continuing partnership, although there 
may be an intention to carry on the business ; and it is 
a matter for consideration with reference to the nature 
of the business and all the surrounding circumstances 
how far, if at all, the surviving or continuing partner 
is to be trusted in regard to the conduct of the 
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winding-up and the payment out of the other partner's 
share. 

There must, of course, be an account taken in the 
event of dissolution, and it is matter for arrangement 
and adjustment in the partnership articles wheth^ this 
account is to be taken as at the death, or from the foot 
of the last preceding balance sheet, with an addition for 
any estimated profits less any sums which the deceased or 
out-going partner may have drawn subsequently to that 
date on account of profits. It is a pity to leave such 
matters open, because it may save much confusion and 
trouble to have them provided for, and they are well 
within the border-line which separates probable from 
remote contingencies. I often think that if draftsmen 
would give their whole attention to the consideration 
of what terms are really necessary and proper to put 
the particular partnership on a satisfactory footing, 
with a due but not an excessive regard for the contin- 
gencies of the imknown future, partnership articles 
would frequently be minus a great deal of immaterial 
padding and rank rubbish which have survived as 
common form clauses, and plus some really useful 
provisions not to be found in them. 

Where it is intended that surviving partners, either Where busi- 
alone or in conjunction with a son or representa- J||^^^ 
tive of a deceased partner, shall carry on the business, after dlasolu- 
the shares in which they will be interested should be °^' 
carefully specified, as otherwise there may be a great 
risk of the arrangement breaking down ; and again, in 
the case of the arrangement extending to the admission 
of a new partner, he should execute a supplemental 
instrument when the time has arrived at which he has 
the opportunity of electing to enter the firm, and he 
does elect to do so, in order that he may become bound 
by the provisions of the old articles so far as they are 
applicable to the new arrangement; and again, pro- 
vision should be made for payment by the continuing 
partners of the debts of the firm in due course — that is 
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to say, in acooidaaoe vith the nsoal oonise of businefis — 
and for releasing the estate of the deceased partner from 
liabiliiy to any claims of the sarviying partners. The 
engagement to pay the debts would of conrsoy however, 
not bind any creditors, and wonld only protect the 
deceased partner's estate as between himself and the 
surviving partners. 

In adjusting arrangements for payment out of a 
deceased partner's capital there are two points to be 
prominently borne in mind, and while their application 
is not always easy, your task, so far as you are called 
upon to originate or advise upon, as well as to give 
effect to, such an arrangement, will, I think, be lightened 
by keeping them constantly before you. On the one 
hand, it is in most cases opposed to the consideration 
justly due to a surviving partner that he should be 
obliged to pay out instantly, or very speedily, a share 
of capital considerable perhaps in amount, and also 
perhaps sunk in partnership property not able to be 
realised hurriedly without great injury to the concern. 
On the other hand, so long as the share of the deceased 
partner's capital is in the business, it is necessarily at a 
risk — ^perhaps a considerable risk — ^without producing 
profits (other than some moderate interest which is 
usually stipulated for), and its realisation ought not, 
therefore, to be too long delayed. 

The next subject to which I propose to draw your 
attention is that of goodwill, the recognition and mode 
of dealing with which often give rise to questions of 
considerable nicety in connection with the dissolution of 
a partnership. 

It is not easy to give a satisfactory definition of good- 
will, and yet it may, and in many cases imquestionably 
does, represent a very important element in a partner- 
ship business. It is described in Lindley on Partner- 
ship (w) as the term generally used to denote the benefit 
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arising from oonnection and reputation, and, in the same 
passage, its value is stated to be what can be got for the 
chance of being able to keep that connection and improve 
it. In Smith's Mercantile Law (n), it is referred to as 
a species of interest arising from various and often 
accidental circumstances, such as the situation of a house, 
the changes in a neighbourhood, and the prejudices of 
customers ; and this writer adds, that where the profits 
of the business result almost entirely from confidence 
placed in the personal skill of the party employed, as 
in the case of surgeons or attorneys, the goodwill is too 
insignificant to be taken notice of. I cannot, however, 
assent to that proposition, put in that way, for a moment. 
It is a matter of common knowledge that on the death 
of a surgeon or solicitor, large sums are often paid to 
his representatives for the practice, which means nothing 
more or less than a purchase of the chance that the 
purchaser may be able to step into the shoes of the 
deceased practitioner, as to the patients in the one case 
and the clients in the other ; and it is idle to say that the 
goodwill is in such a case too insignificant to be taken 
notice of. But there does attach to the case of a profes- 
sional business dependent on personal skill a difficulty — 
in the absence of agreement — in computing the goodwill 
as a partnership asset, because it is difficult to get hold 
of anything tangible. The late Master of the Rolls was 
forcibly impressed with this in a case of Arundell v. Bell 
(52 L. J. R., Ch. Div. 837), in which a question of the 
goodwill of a solicitor's business came before the Court 
of Appeal; and he laid }t down, as a general rule, that in 
the absence of express contract there is not, in a partner- 
ship between solicitors, any partnership asset which is 
capable of being sold or valued as the goodwill of the 
partnership business. Sir George Jessel's judgment in 
that case is very instructive, and I strongly recommend 

(w) 8th edit. p. 193. 
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you to read it ; but I must not omit to point out that 
his ruling on this head was not necessary for the decision 
of the particular case, and that Lords Justices Baggallaj 
and Lindley purposely refrained from expressing any 
decided opinion on the point one way or the other. 

I think that the leading principles of the law as to the 
goodwill of a business, where there is no express agree- 
ment on the subject, may fairly be put in this way : — 

First, that in the dtee of a meroantile busmess or any 
other business not dependent entirely on personal skOl, 
the goodwill is clearly recognized as an asset of the 
partnership, and not as a right passing to the surviving 
or continuing members of a firm to the exclusion of a 
deceased or out-going partner. 

Secondly, that in the case of a business dependent on 
personal skill, it is at least doubtful whether the good- 
will can be so made available as a partnership asset ; 
and — 

Thirdly, that a goodwill where it is capable of being 
sold, must, on dissolution, be sold for the benefit of all 
the partners, if any one of them insist upon it ; but — 

Fourthly, that in no case is there any obligation on 
the part of any of the partners of a dissolved firm to 
retire from business, merely because the partnership is 
dissolved, although so far as is possible consistently 
with that circumstance, the Court will interfere to 
protect and keep intact the goodwill of a business imtil 
it is sold (o). 

If you analyse these propositions, two things will, I 
think, strike you forcibly ; one is that, in the absence of 
agreement, the goodwill of a business must in the large 
majority of cases be at the mercy of the surviving or 
continuing partners. Entitled as they are to carry oil 
the self-same occupation on their own account, next door 
to the dissolved firm's business premises if they please, 
and possibly also (though this is not clear) in the name 

(o) Lindley on Partnership, 4tli edit. pp. 869—861. 
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of the old firm, it is manifest that a purchaser of the 
goodwill must have a very slender chance of gaining 
anything by his bargain should this formidable com- 
petition be started against him, and, indeed, that it 
would be hard to find a purchaser who would buy at all 
in such circumstances. Then another observation is 
this, that if the goodwill is an important asset of the 
dissolved firm, and represents to the surviving or 
continuing partners a source of considerable gain, and, 
in the absence of competition by them, represents also 
what may be a valuable subject for sale to an outside 
purchaser, it is only just and equitable that the deceased 
or out-going partner should not, as it were, have his 
share of this joint property abstracted from him or 
his representatives, as the case may be, by the exercise 
on the part of the surviving or continuing partners of a 
right to carry on the same business and do their best to 
appropriate the connection. 

The means of avoiding such a result are not provided 
for by law, nor is it easy to see how they could be. 
But they are ready to the hands of all who enter into 
partnership agreements, because it is competent for the 
partners to make any arrangement as to goodwill that 
they please ; and I may add most unwise of them not 
to do so where, as is ahnost invariably the case, there 
is any likelihood that the business will survive the 
dissolution of the particular partnership. 

In considering the best practical mode of dealing in Consideia- 
partnership articles with the subject of goodwill, the ^^o^ affecting 
first point to which attention should be turned is the clauses as to 
character of the business, the extent to which, if at all, fi^^*^^^- 
the value of the goodwill would be dependent upon its 
association with the premises on which the business is 
carried on, and the relation which personal skill on the 
part of the partners may reasonably bear to other 
elements of prosperity. There are some businesses 
which represent almost the characteristics of a pro- 
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party to be handed down from generation to genera- 
tion, from partner to partner. There are others which 
can only be sustained or increased by the personal 
qualities and skill of the partners for the time being, and 
others lie mid-way between the two extremes. The 
extent to which goodwill may fairly be made by stipula- 
tion a subject of ownership and of purchase on the 
dissolution of a firm would be largely dependent upon 
the view taken of the business from the aspect in which 
I am now presenting it. The more it possesses, as it 
were, inert properties of survival and continued exist- 
ence, and the less it is and is likely to be dependent 
on the personal characteristics and exertions of the 
partners for the time being, the greater must be the 
value to be attached to the goodwill as a partnership 
asset. I in no-wise meaa to detract from the personal 
ability of those engaged in commercial pursuits, or to 
suggest that they do not in many cases show conspicuous 
energy and talent, when I say that in so far as it is 
possible to mark the distinction which I am drawing 
with a broad line, I think it may fairly be said that the 
goodwill of a business is usually a more important and 
valuable asset in the case of a mercantile than in that 
of a purely professional partnership. 

Writing on the subject of goodwill Lord Justice 
Lindley says (/?), that it is generally valued at so 
many years purchase on the amount of profits, but 
the observation is hardly elastic enough, perhaps, to be 
an accurate guide to you as draftsmen, because the 
nature of the business and the other circumstances of 
each particular case can alone give the materials for 
judging as to what is a right and proper provision to 
make as to goodwill. The plan pointed out by Lord 
Justice Lindley is, however, at all events, one mode, and 
in the absence of special circumstances seems to afford 
as good a basis as any other upon which to work. 

{p) Lmdle7 on Partnership, 4th edit. p. 863. 
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There is another passage in the same work which 
contains valuable advice to the draftsman : — 

" In framing articles of partnership too great care 
" cannot be taken to express as clearly as possible what 
" is intended to be done with respect to goodwill, and 
" in order to avoid all ambiguity, the word itself should 
" be made use of. There are cases which show that an 
" agreement to take a retiring partner's shore in the 
" property and effects of the partnership, or in the 
" partnership premises, do not entitle him to anything 
" in respect of goodwill. But in another case, a clause 
" authorising a surviving partner to take the stock of 
" the partnership at a valuation, was held to entitle the 
" executors of a deceased partner to a share of the 
" value of the goodwill of the partnership, and of a 
" trade mark belonging to it " (q). 

It is not easy for me to give you any guiding rules 
to go by in the particular matter of determining what 
the clause as to goodwill in partnership articles should 
contain, beyond the passages to which I^ have just 
referred, and, except in so far as I have indirectly 
indicated them in my observations as to the results 
which follow, as to goodwiQ, upon dissolution in the 
absence of special agreement. There is no magic 
about the matter, and it must resolve itself at last 
into what is fair and just to all parties. But there are 
two suggestions at all events which I may usefully 
make. The first is, that the parties should be made 
thoroughly to xmderstand what their legal position will 
be if they omit mention of goodwiU altogether, so that 
they may know in what respect they will be altering, 
by express stipulation, what would otherwise be their 
relative positions. For example, if they propose to 
adopt the expedient of having the assets and good- 
will sold by some selected person, they ought to be 

{q) Lindley on Partnership, 4th edit. p. 864. 
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aware that bj such a clause eaoh partner will be de- 
priying himself of* the right to oany on business on his 
own account after the dissolution. This was expressly 
so decided in a case of Turner v. Major (3 Qiff. 442), 
where an injunction was granted to restrain one of the 
partners from doing so before the goodwill of the 
partnership had been disposed of. 

The second is this. There is a growing, and on the 
whole I think a wise tendency to depute to arbitrators 
the adjustment of any question of difference as between 
partners, whether before or after dissolution. I have a 
word to say on that presently, but I introduce the 
subject here as leading to the observation, that in this 
matter of goodwill the right and proper thing to be 
done can generally be judged of very much better by 
the light of events at the end of a partnership than in 
anticipation of them at its commencement ; and I am 
myself disposed to think that the best thing to do is to 
refer in articles of partnership to the element of good- 
will with sufficient clearness, to show that in the event of 
dissolution it ts to be taken into account ; but instead of 
attempting to legislate beforehand as to the precise 
method in which it is to be arrived at, to leave that to 
be adjusted by arbitration, if, and of course only if, the 
parties concerned cannot come to a satisfactory arrange- 
ment without the intervention of third persons. 

I must not leave this subject without saying a very 
few words as to two important elements of goodwill— 
the right of user of the trade name of the dissolved 
firm, and of any trade marks attaching to its business. 
Both of these matters may be of the utmost importance 
Trade name, in the computation of the value of goodwill. As to 
the first, several of the authorities are referred to in 
lindley on Partnership (r), but I must humbly confess 
that a perusal of the cases left me very little wiser 

(r) 4th edit. p. 862. 
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than it found me, and that I cannot pretend to have 
formed, and will not, therefore, attempt to express any 
oonfldent opinion as to whether on a dissolution of 
partnership a partner is entitled to continue the old 
business in the old name for his own benefit. Lord 
Justice Lindley bases upon the fact that a purchaser 
of a goodwill is imdoubtedly entitled to represent him- 
self as the successor of those who carried on the 
business, and to prevent anyone else from doing so, 
the argument that a continuing partner ought not to be 
able to acquire that same right for nothing as against 
an outgoing partner, or the representatives of a deceased 
partner; and although this view is not altogether in 
harmony with the authorities, I cannot but venture to 
think that it is the sound one, and would prevail if the 
matter were now to be judicially decided. In any 
event I am sure that this is a matter which may be 
best dealt with and set at rest, once for all, by the 
partnership articles. 

As to trade marks you will all be aware, from your Trade marks, 
own personal observation, of the fact that they may 
possess great value, because you will have seen what 
immense sums are spent in advertising goods in special 
connection with them, and what immense pains Mr. A. 
will frequently take to imitate Mr. B.'s trade mark as 
dosdy as possible mthout aotuaUy bringing himself 
within the meshes of an injunction, and how valiantly 
Mr. B. is apt to resent any trespasses on his trade mark 
domain. It is well settled that a trade mark is as much 
an asset of the firm as anything else, and any provisions 
in the partnership articles as to goodwiU should, in an 
appropriate case, declare, as to any trade marks which 
may at the time of dissolution belong to the firm, how 
ihey are to be dealt with. 

I have already mentioned that the goodwill of a Thepariner- 
business is often very closely identified with the parti- ^^^' 
cular premises on which the partnership business is 

T. F 
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carried on. So much is this the case, that in a great 
many trades the goodwill, without possession of the 
identical premises, is for all practical purposes valueless. 
From this it follows that the mode in which the partner- 
ship premises are to be dealt with on dissolution should 
not be lost sight of, and if it is contemplated that the 
business wiU be carried on after dissolution, the provi- 
sions on this head should secure to the surviving or 
continuing partners the right to retain the premises in 
connection with the goodwill upon the terms of making 
proper stipulated compensation to the outgoing partner, 
or the estate of a deceased partner, in respect of their 
acquisition of his interest in both. 

Arbitration I tum now to the last subject on which my limits 
will permit me to dweU— that of an arbitration clause 
in a partnership agreement. 

It has, as I indicated just now, become more and 
more the custom, in modem times, to insert in partner- 
ship articles a clause of which the effect is to substitute 
a tribunal of private arbitration in place of recourse to 
the Court for the adjustment of differences. 

Why deair- , The relations between partners are from the nature 
of things so complicated, and they assume such varying 
phases from causes altogether outside the possibilities of 
calculation or anticipation when partnership articles are 
framed, that experience shows it to be beyond human 
ingenuity to provide for all contingencies. It follows 
that matters often arise, both during the continuance of 
a partnership and upon its dissolution, for the adjust- 
ment of which there is no charter, and that if the good 
sense and mutual forbearance of the persons interested 
can find no other solution, there is nothing for it but 
the interposition of the Court or of private arbitrators. 
Afl a rule it is recognized to be much wiser, in the in- 
terests of aU parties, that partnership dirty linen should 
be washed as quietly and unobtrusively as possible, 
and hence it is that arbitration clauses have steadily 
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grown in favour, and that it is the rule and not the 
exception to find suoh a olause in a partnership agree- 
ment. 

In former times these arbitration clauses, whether in Howregiirdod 
partnership articles or other instruments, though not ioTmerlj. 
actuallj looked upon with avowed disfavour by the 
Court, received but a very faint measure of approval. 
The specific performance of such a provision could not 
be enforced in equity, nor could damages for the breach 
of it be recovered at law, nor could it be pleaded in bar 
either at law or in equity ; and the utmost extent to which 
the Courts were disposed to recognize it was this — 
that the conduct of a party who insisted on seeking the 
Court's aid without first attempting to obtain redress 
under an arbitration ckuse did not commend itself (s). 
In one case of Waters v. Taylor (15 Ves. 10), Lord 
Eldon went the length of refusing to appoint a receiver 
and manager of the Italian Opera House upon an 
interlocutory motion, on the ground that there were 
special provisions for referring to arbitration the par- 
ticular matter in dispute ; and in delivering judgment 
he made these observations, which illustrate exactly 
how the law then stood on this subject : — 

^' As a general proposition, it is true that an agree- 
" ment to refer disputes to arbitration will not bind the 
** parties even to submit to arbitration before they come 
" into Court. I would not, therefore, say that the conse- 
** quence of this provision in the instrument is that a 
" suit cannot be instituted, without adding this quali- 
" fication, that the Court, if bound to administer relief, 
'^ is fully justified in pausing before it takes upon an in- 
" terlocutory motion a step that is, in truth, the greatest 
'^ part of the relief .... It is much more wholesome, 
" where the parties have contracted for this mode of 
'^ settling their differences, and the point in dispute is 

(«) Notes in Jarman and Bythewood's Precedents, Edition of 1830, 
Vol. VII. p. 34. 
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<< one which is expreadj provided for, to let them try 
** whether they cannot so settle it, than that this Court 
*^ should interpose upon this sort of summary applioa- 
« tion." 
How affected So stood this matter down to the passing of the 
\^t. 0. 126. Common Law Ptooedure Act, 1854 (17 & 18 Vict. 
c. 125). Sections 11 to 18 of that Act contain very 
important provisions still in force as to the law of arbi- 
tration, and they are all very well worthy of your 
attentive perusal, but the eleventh section is the most 
material one for my particular purpose. The substance 
of it is, that whenever the parties to any deed or 
instrument in writing agree that any existing or future 
differences between them shall be referred to arbitration, 
and any one or more of the parties nevertheless com- 
mence an action against the others in respect of any of 
the matters so agreed to be referred, it shall be lawful 
for the Court, on application by the defendant after 
appearance and before plea or answer — which would 
now read before Statement of Defence — upon being 
satisfied that no sufficient reason exists why the matter 
in dispute should not be referred to arbitration, and 
that the defendant is willing so to refer it, to stay all 
proceedings on such terms as to costs and otherwise as 
to the Court seems fit. The section concludes with a 
proviso that an order made under it may at any time 
afterwards be discharged or varied as justice may require. 
If you examine this section a little carefully you will 
see that it leaves the Court entirely imf ettered. Even 
when a judge is satisfied that no sufficient reason exists 
for not referring a matter to arbitration, it is only a 
case of " it shall be lawful," and I daresay most of you 
are aware that in the leading modem case of Julius v. 
The Bishop of Oxford (L. R., 5 App. Cas. 214), that 
expression was held to leave discretion quite un- 
fettered — ^in other words, to be permissive only and not 
imperative. 
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The practical result of the Act has, however, been Howremrdea 
this — ^that it has freed the Court from many of its old qq^. ^ 
doctrines and decisions, and set the current of authority 
running in the other direction. The law, as stated by 
Lord Justice lindley, stands at present in this way — 
that where there is a bond fide dispute within the mean- 
ing of an agreement to refer, and there is no satisfactory 
reason why such dispute should not be settled by 
arbitration, legal proceedings will be stayed, even 
though the agreement to refer is contained in articles of 
partnership for a term of years which has expired (f). 

Merely to give you a few samples of the mode in 
which the Court exercises its discretion, I may mention 
that, in the following instances, it has declined to inter- 
fere — where there have been several matters in dis- 
pute, only some of which fell within the agreement to 
refer {u) ; where one of the parties had become bank- 
rupt (t?) ; where there was a bond fide suggestion of 
fraud (tr) ; and where the Court was satisfied that the 
defendant's only object was delay, and there was really 
nothing in dispute {x). 

So much then as to the law bearing upon the abstract Draftsman- 
matter of an arbitration clause. "With regard to its ^° '^" 
draftsmanship there is not veiy much to be said. In some 
cases of course the partners are willing to make it 
embrace wider issues than in others — ^f or example, it is 
entirely a matter for personal choice whether they will 
remit to arbitration the value and terms of payment for 
the interest in goodwill of an outgoing or deceased 
partner,orwhetherthey will declare by the articles upon 
what principle it is to be valued and paid for. Some- 
times the arbitration clause goes the length of giving 
power in terms to arbitrators to award a dissolution; 

(<) Lindley on Partnership, 4th edit* p. 869. 

(t«) WheatUy y. Weatmimter, ^e. Coal Co., 2 Dr. & Sm. 347. 

(«) FenneltY. Walker, 18 C. B. 651. 

{w) Wallia y. Eirah, 1 0. B., N. S. 316. 

{x) Lury y. Fearson, ibid. 639. 
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and there is apparently some authority for the pro- 
position, that even without this dause an arbitrator may, 
under a general submission of all nmtters in difference, 
award a dissolution, though I should not myself feel 
very confident of the award standing in the absence of 
express power to the arbitrator to dissolve. In so 
far as you have any discretion in the matter, I think 
that you will exercise it wisely in the direction of 
making the clause as comprehensive and wide as 
possible, and for the rest the great thing above all 
others is to make it clear and free from all possible 
ambiguity. It is bad enough for partners to be plunged 
in a suit or a hostile arbitration, and it is a cruel 
addition to the situation when the determination of the 
matters really in dispute has to be preceded by the 
determination of the meaning of the clause imder 
which those differences have to be adjusted. 

I must not omit to point out that, in order to prevent 
a reference to arbitration from becoming revocable at 
pleasure by either party, at any moment prior to the 
actual making of the award, it is essential that the 
clause should in terms provide for the agreement 
being made a rule of Court. The very recent case of 
Fraser v. Ehrensperger (53 L. J. E., Q. B. D. p. 73), 
affords a striking illustration of the importance of 
bearing this in mind. 

Conclu^g ^ iQyf words m conclusion upon the subiect of this 

oDseiTatiLoxis. , _. * 

and my previous Lecture. You may probably have 

gathered from what I have here and there said that I 
do not regard partnership articles as falling within the 
class of instrument in which the services of counsel may, 
generally speaking, with any great advantage be em- 
ployed. Nor do I. To me it seems that, in order to 
get partnership articles properly drawn by counsel, it is 
necessary to place before him instructions as trouble- 
some and difficult to prepare as the articles themselves* 
The arrangement is of a character dependent upon the 
intentions and wishes of the partners. In so far as the 
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artioles should embrace any oonuuon fonn provisions 
applicable to partnerships in general, your clerk can 
copy them out for you just as well as a barrister's 
clerk can copy them out for him ; and in so far as the 
terms are special and appropriate to the particular 
circumstances, the solicitor must either prepare the 
clauses, or, as I just said, prepare heads or instructions 
virtually embracing the clauses. Like most general 
observations, this one is of course subject to exceptions ; 
and I am very far indeed from saying that, where the 
interests are important, or the provisions very com- 
plicated, you may not with advantage bring another 
mind to bear upon them, even if it be only as a critic 
upon your own method of expressing the terms. ^ I am 
rather warning you against the supposition that if two 
or more persons are going into partnership, your 
duty will be discharged by sending a back sheet to 
counsel with an endorsement requesting him to settle 
partnership articles between them. You, the solicitor, 
must think the matter out, must bring your own mind to 
look at it in all its bearings ; and if it seems fitting to 
you to invoke the assistance of a learned counsel, you 
must be sure that you provide him with accurate 
materials. 

Tou will not suppose that all you need learn on 
the subject of partnership articles, even from a con- 
veyancing point of view, can be compressed into two 
Lectures. I shall have gained the utmost I can hope 
to accomplish if I have succeeded in leaving upon your 
minds a lasting impression of general principles and 
rules by which to guide your steps. Suffer me to 
advise you earnestly not to rest and be content with 
this groundwork of knowledge, but to supplement it by 
reading and personal observation, so far as you can do 
so consistently with a due regard for the many branches 
of learning which claim the law student's attention. 
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In this and my next following Lecture your attention ^i^ ®^ 
will be direoted to the subject of Leases and Agree- Fourih Leo- 
ments for Leases from the special point of view in *""*• 
which the preparation and perusal of these documents 
should be approached by the solicitors for the lessor and 
lessee. Li order to clear the ground at starting, let me Ckaa oi 
say at once that in speaking of leases I shall confine with, 
myself to those intended to create in solid reality the 
relationship of landlord and tenant, and put out of sight 
altogether those, in a sense, artificial terms of years of 
which Mr. Joshua Williams says (a) that they are 
created by settlements, wills or mortgage deeds, that 
no rent is usually reserved in respect of them, that they 
are frequently for 1,000 years or more, that they are 
often vested in trustees, and that their object is usually 
to secure the payment of money by the owner of the 
land. 

There are so many principles of law and matters of Treatment of 
practice common to leases and agreements for leases, ^^ ^ ' 
and the distinctions to be drawn between them are so 
plainly marked and easily grasped now — though, as I 
shall show you, it was not so formerly — that I think 
my best course will be first to explain shortly the 
relation which they bear to each other, and then for 
the most part to turn your attention to points more or 
less common to both. 

We shall best arrive at a clear understanding of our As to distinc- 
duties, in so far as they turn upon any distinction j^^and^^ 
between leases and agreements for leases, by consider- agreements 

xor le&ses* 

(a) Williams* Real Property, 13th edit. p. 389. 
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ing how the law stands in this matter, and for this ^ 
purpose we must needs go back to the Statute of Frauds 
(29 Car. II. c. 3). 

Before the passing of that Act a tenancy for a term 
of years of whatever length might be created by verbal 
agreement. This state of things, which was a relic no 
doubt of the small regard paid in olden days to interests 
in land which did not involve any feudal obligations, 
was put an end to by the Statute of Frauds, the first 
and second sections of which declared that a lease by 
parol, unless it were a lease for a term not exceeding 
three years, at a rent of at least two-thirds of the full 
improved value, should have the force and effect of an 
estate at will only, while the fourth section enacted in 
substance that no action should be brought whereby to 
charge any person upon any contract or sale of lands, 
or any interest in them, or upon any agreement not to 
be performed within a year, unless the agreement, or a 
memoremdmn or note of it! should be ^writing a^d 
signed by the party chargeable or his authorised agent. 

These two sections led to this odd result — ^that under 
the first and second sections a good lease could be made 
for any period up to three years by word of mouth, while 
under the fourth section a verbal agreement for a lease was 
void, however short the term might be. In both oases 
the Courts managed, to a certain extent, to get round 
the Act ; for although the first section declared that a 
lease by parol for more than three years should have 
the effect of an estate at will only, it was held at law 
that a good tenancy from year to year on the terms, in 
other respects, of the void lease might be created where 
entry was made under it ; and the Court of Chancery 
went as usual a step farther, and where the tenant had 
entered under a void lease, compelled the landlord in 
many cases to grant a valid lease upon the principle 
that the part performance of one party entitled him to 
specific performance by the other* 
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The same doctrines were applied substantially to 
Toid agreements for leases under the fourth section of 
the Act. 

Inasmuch as no special form of words was ever 
necessary to constitute a valid lease, the intention 
however expressed by the one party to give, and by 
the other party to take possession, being in fact primi 
facie sufficient for the purpose, it fell out that after the 
passing of the Statute of Frauds questions constantly 
arose in the Courts of Law as to whether in a given 
case, and especially of course where the document was 
informal, an instrument in writing amounted to an 
actual present demise, or only to an agreement to grant 
a future lease; and it is not an exaggeration to say 
that the varieties of the language in which the mean- 
ing of the parties might be expressed, and the refine- 
ments of which the construction of different words 
used admitted, resulted in a perfect forest of decisions. 

This state of things lasted down to the year 1844, 7 & 8 Viot. 
when the Statute 7 & 8 Vict. c. 76 was passed. That °- ^^• 
Act was, however, repealed and superseded in the follow- 
ing yeajr by the well-known Eeal Property Act of 1845 8 & 9 Vict, 
(8 & 9 Vict. c. 106), and the way in which this particular ®" ^^' 
matter was dealt with by the latter Act was to require 
that all leases then required by law to be in writing 
should thereafter be void at law imless made by deed. 
This, as you will see, excludes the possibility of con- 
struing as a lease any instrument not under seal to the 
validity of which writing would have been necessary 
under the Statute of Frauds. 

I need hardly say that a great many instruments not 
under seal have been entered into since this Act as to 
which it has been difficult to collect from the language 
used whether the parties intended them to operate as 
leases — in which case they would have been void at 
law — or as agreements for leases, in which case they 
would not have been open to objection. Of the decisions 
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to which ambiguity of this sort has given rise, it is 
observed in the 12th edition of Woodfall on Landlord 
and Tenant (p. 119), that since this Act ^^ Courts of 
'< Law wiU construe a writing rather as a valid agiee- 
'^ ment for a lease than as a void lease " ; and to that 
observation I would only add, that under the equitable 
doctrines which now prevail, it is very difficult to 
imagine a case in which effect would not be given, 
whether by way of specific performance or otherwise, to 
a written document in which the intentions of the 
parties to create a tenancy is expressed, and especially 
of course where they have in any way acted upon it. 

The state of the law on this subject may, therefore, 
be summed up in this way : — 

(1) An agreement for a lease falls within the fourth 
section of the Statute of Frauds, and must, therefore, 
be in writing and signed, although effect may be given 
to a verbal agreement, on equitable principles, where it is 
complete in its terms, and the parties have acted on it. 

(2) A lease may be made by parol for any term not 
exceeding three years if a rent be reserved of two-thirds 
of the full value. 

(3) All other leases will be void as leases unless made 
by deed, but when not so made will generally be con- 
strued as agreements for leases and have effect given to 
them in that character. 

Taking these, then, to be the first principles, what 
moral should we, as practitioners, deduce from them for 
our guidance P 

First, with regard to such leases as may, if the parties so 
please, be made by word of mouth, we may safely assume 
that, when so made, they will not come before you at the 
stage of their creation, but at the almost inevitable later 
stage of the lessor and lessee being at loggerheads and 
disputing the terms of the letting. But it may be worth 
while for me just to remind you in passing that many 
things which are lawful are not expedient, and that if 
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you ever do have oooasion to deal with the point, as 
professional adTisers you shonld set yonr &oe8 most 
emphatically agamst the creation of a tenancy for how- 
ever short a time, unless it be a mere question of 
weekly lodgings, without writing. All may, of course, 
go well in this or that particular case without this pre* 
caution, but experience most abundantly shows that the 
frailties of human nature render it, in the vast majority 
of cases, essential to preserve written eyidence of the 
terms of a bargain of any importance which is not per- 
formed right out of hand ; and of all the bargains to 
which the observation applies, that between landlord 
and tenant needs perhaps more than all others to be 
incorporated in a written instrument. I remember not 
long since acting for the lessor in a case in which a 
furnished house was being let for a term — unusually 
long for a house let in that way — of three years. The 
tenant was in his own esteem, and in that of his wife, 
a gentleman of some position, and he was yeiy in- 
dignant because I insisted, in the interests of the land- 
land, on having a written agreement for a lease. He 
declared, in effect, that he had not had such an agree- 
ment in the case of the house he was leaving, that the 
landlord of that house regarded him with feelings of 
profound respect, that his word of honour as a gentle- 
nian ought to be more than enough to satisfy me, and 
much more to the same effect. He was good enough 
even to suggest that my requirement was animated by 
a desire to promote the interests of my pocket, and by 
no other consideration whatsoever. It is a literal fact 
that this individual had not been inside the house for 
one week before he raised a contention directly at 
variance with the terms of letting, and which I was 
only able to defeat without a long wrangle, and probably 
expensive litigation, by the aid of the agreement. I 
mention this just as a simple instcmce of what may 
happen to any one of you in practice. 
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Assuming that the terms of tenancy aie expressed in 

writing — whether as a matter of pmdenoe, though not 

of necessity, in a case falling within the exception to 

the Statute of Frauds, or as a matter of legal necessity, 

in a case to which that Act and the Statute 8 & 9 Yiot. 

When lease o. 106 apply — the question arises, when would a lease 

agreement for ^^^ when would an agreement for a lease be the appro* 

lease appro- prfate* instrument? And this, of course, is a question 

which every well-instructed practitioner should be able 

to answer. 

I am not able to suggest any appreciable difference 
in point of legal force or yalue between the two dasses 
of instrument. In so far as the more liberal doctrines 
of equiiy were at variance with the technical rules of 
law as to the position of a tenant holding under an 
agreement for a lease as compared with that of an 
actual lessee, I apprehend that the 25th section (sub- 
section 11) of the Supreme Court of Judicature Act, 1873 
(36 & 37 Vict. c. 66), which declares in eflfect that the 
rules of equity are to prevail wherever they are in con- 
flict with the rules of law, has clearly swept away any 
distinction {b). At the same time it is not, I think, 
absolutely clear that a lessee may not still possess some 
very shadowy advantages, as, for instance, in the case — a 
very extreme illustration, I admit — of his being ousted 
from possession by a third person and compelled to 
bring an action for recovery of the property. I am not 
by any means sure that he could, even now, maintain 
such an action in the absence of his being clothed with 
the legal ownership of the term. Again, for purposes 
of marketable dealing with the leasehold interest, I 
think that a lessee who can execute an assignment of a 
legal term occupies in some slight degree at least a 
better position than a man holding only an executory 
contract to grant a lease. 

(*) See JTaUh v. Zontdale, 62 L. J. R., Ch. Div. 2. 
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Putting aside refined technical considerationSi and 
looking at the matter in a practical way, it is, I 
think, tolerably evident that, all other things being 
equal, two people who desire to create the relations of 
lessor and lessee in fact may just as well enter into 
a lease while they are about it, as into an agree- 
ment for a lease, followed or not followed, as the case 
may be, by a lease. In a good many cases it would 
be diflBcult to say why the other plan is adopted, 
especially when it is borne in mind, as to leases for 
terms not exceeding thirty-five years, that the same 
stamp duty is imposed upon an agreement for a lease, 
as if it were an actual lease by deed. But there may 
be reasons more or less sufficient for entering first into 
an agreement and then into a lease, or for entering into 
an agreement which entitles either party to require a 
lease to be executed, but without any actual intention on 
either side of making that requirement. It may be 
that the granting of a lease is to be conditional on the 
performance of some act by the tenant which is stipu- 
lated for in the agreement, as, for instance, that the 
tenant is to build a house within a certain stipulated 
time, and is then to have a lease granted to him on such 
and such terms. Or perhaps the granting of a lease is 
one of several stipulations of an agreement involving 
other matters also, as where a partnership is formed or . 
reconstructed and arrangements are made as to the 
premises used for carrying on the business, which 
belong perhaps to one member of the firm. Or again, 
time or economy may be a great object, and the more 
concise mode of expression used in an agreement under 
hand may be considered on that account desirable. 
But this last reason does not commend itself to me, and 
I will tell you why. The difference in length between 
an agreement for a lease so framed as to be capable of 
forming a clear and therefore easily expressed contract, 
and an actual lease, is not at all considerable now, what- 

T. Q 
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ever it may have been in the days when every deed 
was framed on the principle of stuffing ten words into 
it everywhere to express the meaning of one, and it can 
only be made considerable at the cost of giving the 
parties a contract which may afterwards form the 
subject of a very pretty suit. When it is said in an 
agreement that a future lease is to contain certain pro- 
visions, it is imperatively necessary that it should state 
with sufficient clearness what those provisions are to be, 
but this is just exactly what agreements frequently do 
not do ; and the consequence is that when one party 
calls on the other to carry out the contract, it is dis- 
covered that it is not by any means clear what the 
contract means. In some cases a desire to cultivate 
brevity has even led to the insertion in such an agree- 
ment of the expression " &c.," of which I need hardly 
" J^sual pro- gay, perhaps, that it is not calculated to facilitate the 
construction of the instrument. Another very fruitful 
source of trouble is a trick of using in an agreement 
such expressions as " usual provisions " or " usual 
covenants ; " a class of phrase which nearly always 
results in a wrangle when the lease comes to be settled, 
and, as the Reports abundantly testify, not unf requently 
ends in litigation. For although no doubt — as the result 
of litigation — the law is tolerably well settled as to the 
"usual provisions" of an ordinary lease granted to- 
day (c), it may be very difficult to reconcile provisions 
expressed in an agreement with these incorporated 
" usual provisions," and it may also be very difficult to 
determine how far any given provisions are usual when 
applied to some particular subject-matter of letting. 

Remember, I am not saying for a moment that there 
is any reason why an agreement for a lease should not 
answer all practical purposes. I am only warning you 
not to suppose that it is an instrument which can be 
expressed, as of course, in a few elliptical sentences; and 

{c) See HampBhire v. meletts, L. R., 7 Ch. Diy. 156. 
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to take care when you have to prepare or peruse such 
an instrument that it so clearly and definitely embodies 
the terms of the tenancy as to be capable without a 
shadow of ground for dispute of being relied upon for 
all purposes as the chrysalis of a lease. By all means 
express yourself as concisely as you please within the 
limits of a good and sufficient contract, but do not, as is 
sometimes done, carry the worship of brevity to the 
length of leaving out really necessary provisions. 

In each case then, as it arises, you must ask yourself Practitioner'B 
whether there is any really good and sufficient reason ^^* 
why an agreement for a lease should be entered into, as 
distinguished from an actual demise. Where no such 
reason exists, you will be wise, I am sure, to lean in the 
direction of a lease ; and where there is such a reason, 
you will most certainly do well to be very careful to see 
that its terms are clear, definite, and in all respects 
sufficient to give effect to the wishes of your client, with 
such superadded clauses as may seem to you to be 
necessary or desirable in his interests, whether upon 
general principles or with reference to the particular 
facts. 

So much as to the distinctions between the two cljusses 
of instruments. But before leaving the subject of 
agreements for leases, I must not omit to direct your 
attention to one important point bearing upon them 
which has no relation to leases, but, on the contrary, 
can only arise where an agreement for a lease is entered 
into, or, at all events, at a stage anterior to the granting 
of a lease. 

Before the Vendor and Purchaser Act, 1874 (37 & 38 Former and 
Vict. 0. 78), came into force, an intending lessee would tori^tto^*^ 
have been entitled, in the absence of stipulation to the pyestigate 

intending 

contrary, to call for and investigate the lessor's title, lessor's title. 
By the 2nd section (sub-section 1) of that Act, the onus 
was shifted to the other side. It was provided that 
under a contract to grant a term of years, whether 

g2 
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derived or to be derived out of freehold or leasehold 
estate, the intended lessee should not be entitled to call 
for the title to the freehold. 

This provision was extended by the 13th section of 
the Conveyancing and Law of Property Act, 1881 
(44 & 45 Vict. c. 41), by excluding the lessee from 
calling for the title to the leasehold reversion upon a 
term of years derived out of a leasehold interest in land. 
Both provisions are, however, limited strictly to leases 
for a term of years, and have, therefore, no application 
to leases for lives or for any other measurement of time 
or interest than a fixed period of so many years. 

As the law now stands, therefore, if I agree to grant 
a lease, the intended lessee cannot, if I am a freeholder, 
call for the title to my freehold reversion, unless the 
contract gives him in express terms a right to do so; 
and if I hold an imderlease, he is similarly precluded 
from calling for the title to the leasehold reversion. 

The practical questions which arise on this state of the 
law obviously are. When ought a solicitor for a lessor to 
insist on precluding the lessee from inserting a clause 
giving him the right which, in the absence of express 
provision, is taken away by the statute ? And, conversely, 
when ought the solicitor for a lessee to stipulate on his 
client's behalf for the right to investigate the lessor's title P 
We may, I think, dispose of the duties of the lessor's 
solicitor in both these cases in a few words. Ordinarily 
speaking, his client has nothing to gain or lose by the 
^yestigation investigation if his title is a good one, and, if it is not a 
title!^*^'^ * good one, he manifestly ought not to attempt to grant 
the lease. As to the expense involved it may in many 
cases — for instance where an ordinary rack-rent lease is 
the subject of the bargain — ^be fairly stipulated on the 
lessor's side that, if the lessee chooses to investigate the 
title, he must bear the expenses incurred in deducing it 
to him. And where this stipulation is carried the 
lessor will take no harm generally from conceding the 
investigation, though he may, of course, be subjected to 
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the annoyanoe of delay, and be put to trouble, which 
he would rather avoid. 

I have looked with some curiosity into the leading 
books of precedents published before the Vendor and 
Purchaser Act, 1874, to see whether it was then regarded 
as the right practice to preclude the lessee by stipulation 
from exercising his right of investigating the lessor's 
title, and I have satisfied myself that the large majority 
of precedent writers did not then insert such a clause as 
an appropriate common form provision. Whether it was 
considered that the lessor had no great object generally 
to gain in resisting the lessee's right to such an investi- 
gation, or that the expense to which the lessee would be 
put by adoptingthat course would be prohibitory in ninety- 
nine cases out of a hundred, I am not prepared to say, 
but I should imagine that both of those reasons con- 
duced to the result of commonly, though not invariably, 
leaving the parties in that respect to their rights and 
liabilities imder the general law. 

When we come to consider the matter from the Practical 
lessee's point of view we are met by some, but not, I twi^g ^' 
think, very great diflBculty in arriving at a conclusion lessee's soli- 
as to the course which his solicitor ought to take. 

Now, to begin with, it is a fundamental principle of 
real property law that a lessee has constructive notice 
of his lessor's title. If, for example, I accept a lease of 
property, the ownership of which is affected by any 
restrictive covenant, I am supposed to have notice of the 
restrictive covenant, whether I do, as a matter of fact, 
know of its existence or not. This principle has not 
been affected — remember this, pray — by the Vendor and 
Purchaser Act, 1874. That point was very forcibly 
put by the late Master of the Rolls in a case of Patman 
V. Harland (L. R., 17 Ch. Div. 353 ; 50 L. J. R., Ch. 
642) in this way : — 

" All the Vendor and Purchaser Act does is this — 
" it makes an express stipulation necessary to see the 
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" lessor's title ; whereas formerly the rule was the 
" other way, that without express stipulation the lessee 
" had a right to see it. Formerly if the lessee had 
" expressly stipulated not to look into his lessor's title, 
" it would not have affected the doctrine of constructive 
" notice. A man may bargain to shut his eyes, but if 
" he does wilfully shut his eyes, whether as a bargain 
" or not, he will still be liable to the consequences of 
" shutting his eyes .... TJnder the statute, where there 
" is no proviso entitling the lessee to look at his land- 
" lord's title, it is exactly the same as if he had expressly 
" bargained not to look into his lessor's title." 

Tou will see, therefore, that when settling an agree- 
ment for a lease on behalf of a lessee, you now have to 
consider whether or not to insist on or, at all events, 
endeavour to procure the insertion of a clause giving 
your client this right of investigation of title ; or, again, 
in the alternative case of an agreement being entered 
into, whether to demand this investigation as a preli- 
minary to the acceptance of a lease. 

Speaking generally, I have no hesitation in saying 
that you may with propriety refrain from any attempt 
to secure the right. Taking the case of an ordinary 
occupation lease of a dwelling-house, for instance, you 
would incur the just censure of your client if you were 
to put him to the heavy expense of an investigation of 
the lessor's title ; such a thing in practice is unheard of. 

But there are leases and leases ; and it is quite a 
different matter where your client is taking, we will 
say, a building lease of a piece of land at a ground 
rent and entering into covenants to lay out a very large 
sum in erecting houses on it, or a lease for ninety-nine 
years of a piece of land on which he is going to sink a 
pit at an expense of a great many thousands of pounds. 
In such cases as this — whenever the consequences of the 
lessee's being ousted by a title superior to that of his 
lessor would be of grave moment — ^his solicitor is not 
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only justified in Batififying himself as to the lessor's 
title, unless it is, so to speak, a matter of public know- 
ledge that the title is a good one, but it is, in my 
opinion, a matter of common prudence that he should 
do so. If the lessee objects — if he prefers to take the 
small chance of his lessor's title proving to be a bad 
one in preference to the certain expense involyed in 
setting that point at rest — ^weU and good. Clients 
may, as Sir Q-eorge Jessel expresses it, bargain to shut 
their eyes if they please. But it is one thing for the 
client to shut his eyes with knowledge of the certain or 
possible consequences, and another thing for his solicitor 
to allow him to do so in ignorance of them. And 
therefore I am anxious to impress upon you that there 
are some descriptions of lease as to which the security 
of the lessee in the enjoyment of the property leased 
may be eveiy whit as important as that of a man 
who has purchased right out a piece of freehold land, 
and that this is a point to be practically kept before 
your eyes when you are dealing with an agreement for 
a lease. 

From this point I propose to speak of leases only, Agreemento 
but I may just point out to you that in doing so I i^cliSl©d"m 
necessarily cover asreements for leases also. If, for olieenratioiifl 
example, I satisfy you that in given circumstances a from this 
particular covenant should be inserted in a lease, it will P^"^*- 
be a necessary deduction in your minds that an agree- 
ment for a lease should in the same circumstances con- 
tain a corresponding stipulation that such a covenant 
should be inserted. 

Now the first matter of all must obviously be whether As to legal 
the lessor is competent to make a lease at all. Is J^^^*®^°^ 
he under no legal disability? Again, is he a free 
agent in the matter, or, if restricted by the terms of 
any instrument, acting within the limits of whatever 
conditions may be imposed on his leasing capacity P 
I could not, however, enter into this subject without 
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trespassing, at too great length, on domains which lie 
outside the limits of my subject, and I must needB 
assume for my purpose the competency of the lessor. 
Nevertheless, I would ask you to store up in your minds 
the fact that clients very often do propose to grant 
leases in excess of their powers, and that a competent 
conveyancer must always be on the look-out to keep 
matters straight in this respect. I am not referring so 
much to such inherent legal disabilities as infancy or 
lunacy, because it is hardly needful for me to warn you 
that if you were instructed by a child of ten or a 
gibbering lunatic to prepare a lease, you could hardly 
act on the instructions with propriety ; but I have 
rather in mind the artificial or partial disabilities which 
arise from restrictions contained in settlements, wills 
or mortgages, and in the case of property held by 
copyhold tenure, and which afEect trustees, tenants 
for life, mortgagors, copyholders, and so on. Wherever 
the proposed lessor's interest in the property is affected 
by any limitation or restriction, it is always necessary 
to consider carefully whether he is in a position, either 
alone or with the concurrence of some other person or 
persons, to grant a lease, and if so, whether any special 
limit attaches to the exercise of the right in respect of 
the length of the term or of the other provisions of the 
lease. I would just draw your attention in passing to 
the important effect of the eighteenth section of the 
Conveyancing and Law of Property Act, 1881 (44 & 
45 Vict. c. 41), upon the leasing powers of mortgagors, 
of which I treated fully in my former course of 
Lectures (rf). 

The competency of the lessee to accept the lease is, of 
course, also a matter which concerns the lessor, as it 
cannot serve his purpose to grant a lease only to dis- 



(d) See Turner's Duties of Solicitor to Client as to Sales, Pur- 
chases and Mortgages of Land, pp. 279 — 285. 
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coyer afterwards that it is void or voidable by reason of 
some legal disabUitj on the part of the lessee. 

It is obvious that the disability of a lessee does not As to com- 
stand on the same ground, in all respects, as that of a £^^ ^ 
lessor, because, while nothing is commoner than to tie 
up the ownership of any given property in such a way 
as to affect, more or less, the power of leasing it, no one 
would dream of fettering the power of a person, other- 
wise legally competent, to accept a lease either of a 
particular property or of property in general, unless 
in circumstances so exceptional that we may discard 
them from consideration. For all practical purposes, 
therefore, the disability of a lessee turns only upon the 
general principles of law which curtail the power of 
ecclesiastical persons, trustees, infants, lunatics, and 
others to occupy the position of lessees. It is not prac- 
ticable for me to enter into the nature and extent of 
these disabilities consistently with doing justice to other 
matters which fall more appropriately within my subject, 
but you will find them enumerated and dealt with exhaus- 
tively in the second chapter of the twelfth edition of 
Woodfall on Landlord and Tenant, pages 62 — 72. 

Kindly, then, understand that the competency of both 
parties to the lease, and the fact that the lessor is acting 
within his power, in so far as the provisions of the 
instrument are concerned, will now be assumed by me. 

We will suppose that your client is proposing to grant 
a lease, and that he instructs you to act for him in the 
matter. 

I need hardly say, perhaps, that to his mind the two First con- 
most important points of all will be the amount of the ^t^^K* 
rent and the respectability and financial repute of the lesflor— 

•,1 j*j "f fi It amount of 

proposed lessee, and it may be — for there are some rent and 
clients who expect a solicitor to do everything under '5*^^^*^ 
the sun — that on both these matters he will seek your lessee, 
advice. Now, as to the amount of rent which should 
be paid, you may or may not be in a position to express 
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a reliable opinion ; your ability to do so will depend on 
such matters as the extent of your knowledge of the 
property and the neighbourhood, and of your practical 
experience in that particular way ; but I would say to 
you of this, as I said in my former Lectures on the 
subject of estimating the value of a mortgage security, 
that such advice does not fall within the compass of 
your professional duties as lawyers, and that no one of 
you need be ashamed of feeling unable to give it. 
Indeed, for myself, I would go a step farther and 
maintain that the less solicitors meddle, generally 
speaking, with matters for which they have had no 
prof essicmal training, the better is it for the dignity of 
the profession to which they belong. At the same time 
there is, of course, in all these things, room for the 
exercise of discretion and tact, and within the limits of 
what is honourable and right clients must be pleased if 
possible. I remember a friend of mine telling me once 
that he acted for some ladies who lived in a remote 
country district, and knew very little of the ways of the 
world. The consequence was that they looked on him 
as an admirable Crichton, and thought he could do 
anything and everything they wanted. He had accepted 
the situation as far as possible, and executed a good 
many commissions, the remuneration for which is not 
recognized in any scale with which I am acquainted, 
when behold, one day he received at his office a large 
packet, and on opening it discovered the manuscripts of 
two novels which these worthy females had composed, 
and a letter requesting him to be good enough, as the 
solicitor of the writers, to get the books published. I 
am sorry to have to confess that he did so, and let loose 
on the world two of the most hopelessly bad novels I 
ever attempted to read. 

As to the other matter which I mentioned — that of 
the responsibility, and so forth, of the tenant — a solicitor 
may render very useful service, and I cannot but think 
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that this is a matter about which lessors Have a tendency 
to be far too lax, and may often reoeiye a warning note 
from their solicitors with advantage. Tempted, perhaps, 
by a high rent, a lessor looks with blinded eyes at what- 
ever evidence of the tenant's responsibility is placed 
before him — forgetting that nothing is easier, in general, 
than to get one or more letters of reference, which may 
mean anything, and tie the writers to nothing — that it 
matters nought, whether the rent be fixed high or low, 
if the tenant does not pay it — and that the recovery 
of possession of premises back from a tenant is still 
one of the most troublesome proceedings in law. It is, 
I think, obvious that a solicitor should, from his training 
and habit of weighing the statements of third persons, 
be better qualified than the lessor himself to judge of 
the fitness of a proposed lessee, and that this may fairly 
be regarded as falling within the range of his pro- 
fessional duties; though, of course, the lessor must 
decide for himself whether or not he will commit this 
particular task to his solicitor, and again, ultimately, 
whether or not he will accept the proposed tenant. 

These preliminaries adjusted, it will be the duty of Preparation of 
the lessor's solicitor to prepare the draft lease, and ^™"l«**®- 
submit it for the approval of the lessee's solicitor. Our 
attention may, therefore, be fitly turned to the drafts- 
manship of the document, and I think that I shall best 
clear the way before us by endeavouring to show you 
how far in these days of revolutionary conveyancing How far 
legislation the task of preparing a lease has been le^^tioZ 
affected by statute. Let me preface my observations 
on this head, however, by saying that I am now pro- 
posing to deal only with legislation affecting indis- 
criminately all sorts of leases alike, and not with Acts — 
such as, for instance, the Agricultural Holdings Act — 
which affect particular classes of lease in substance and 
principle rather than in form. 

I must first direct your attention to a statute passed 8 & 9 Vict. 

•^ 0. 124. 
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nearly forty years ago (8 & 9 Vict. c. 124), the object 
of which was to bring into use, where the parties so 
desired, a concise form of lease having the same effect 
as a much longer form of lease. If you turn to the 
Act you will find the scheme to be, that certain short 
dauses may be used in leases to represent the same 
thing as certain long clauses to the same effect where 
the Act is adopted. But to the best of my belief this 
statute is rarely or never adopted. It has been un- 
sparingly condemned by every text-writer who has dealt 
with it, and as the flogging of a dead horse is an 
eminently unprofitable employment, we may send it 
back, I think, to the obscurity from which I just drew 
it. But I have mentioned it here principally as leading 
me to the observation, that the attempt to abbreviate 
leases as a special class of instrument has not been 
repeated in the recent Conveyancing Acts. And the 
reason for this is not, I think, far to seek. The 
covenants for title in a conveyance admit of so little 
variation, either in form or substance, that they may 
well be implied by operation of statute law. But, 
though the covenants in one lease may and do in 
ordinary cases closely resemble the covenants in another 
lease of the same class, yet the variety of which the 
arrangements between lessors and lessees admit, and of 
the subject-matters of leases, is so great, that none of 
the component parts of a lease could for practical 
purposes be reduced to matter of implication by any 
legislative scheme of a simple character; and unless 
the scheme can be made simple, it is obvious that 
Parliament had far better leave well alone, and not pay 
for brevity the price of complication. 

Such was evidently — and, if I may venture to say so, 

wisely — the view taken by the legislature when the 

The Convey- Conveyancing and Law of Property Act, 1881 (44 & 

ancmg c , ^g y^^^ ^ ^j^ ^^ passed, for, amid the sweeping 

changes in draftsmanship wrought by that statute. 
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leases are, in that respect, comparatiYely speaking, nn« 
touched. 

Nevertheless, the draftsmanship of leases is affected 
in some slight measure by the Act, and it will not be 
unprofitable for us to give a little attention to the 
effect of the statute upon the preparation of this class 
of instrument, more especially, as in doing so, I shall 
be afforded an opportunity presently of directing your 
attention to important legal principles which turn upon 
the mode of expressing an obligation intended, as it is 
termed, to " run with the land." 

And first, if you refer to the sixth section, you will General 
find that a conveyance (which, by the second section, 
includes a lease unless a contrary intention appears) is 
to be deemed to include and is to operate, by virtue of 
the Act, to convey (which includes to demise) a number- 
of incidental rights and easements enumerated in the 
section, and all or some of which used to follow the 
parcels and were known as " general words." 

In conveyances these general words were often inserted 
at some length, but in leases it was very exceptional to 
do more than use some such expression as '* Together 
*^ with all rights, easements and appurtenances to the 
*^ said premises hereby demised belonging, or reputed to 
" belong, or usually held, occupied, or enjoyed there- 
" with " {e)y and the effect of this section is only there- 
fore to render unnecessary one clause of inconsiderable 
length which it was before customary to insert. But I 
would impress upon you in this connection a warning 
which you will be wise to bear in mind. The general 
words set out in the sixth section are very large and 
wide, and cover a number of things, as to some at least 
of which the lessor may or may not, in particular cir- 
cumstances, intend to include them in the lease, without 
some sort of exception or reservation. Do not there- 
fore, when acting for a lessor, rely on the statute as 

(tf) WoodfaU on Landlord and Tenant, 12th edit. p. 896a. 
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applicable in this respect to all leases without distinctioii, 
but remember that it is sometimes necessary to abridge 
these sweeping statutory rights by the light of particular 
circumstances, and that the intention to exclude the 
section wholly or partly, as the case may be, must be 
clearly shown in the lease. I was told not long since of 
a case in which these implied statutory general words 
had by carelessness been allowed to operate, with the 
result of passing, by a lease, rights which it was a 
matter of very serious importance in the lessor's interests 
to withhold. 
Language of To turn to another matter of draftsmanship dealt with 
by this Act, the oft-recurring aUusion in legal instru- 
^ments to the heirs, executors, administrators and assigns 
— or, as the seasoned copyist is wont to term them in 
drafts, "the heirs, exs., ads. and ass." — of covenantors 
and covenantees has been rudely disturbed at last by 
the Act to which I am referring, and as you will meet 
those words throughout your professional lives in deal- 
ing with leases granted before the Act, and will, I hope, 
have occasion to draw and peruse many leases by the 
light of it, it is very desirable that you should have a 
dear perception how the law now stands as to this 
matter. 

It was very common, before the Conveyancing and 
Law of Property Act, 1881, became law, for a lessee to 
express his obligations in the way of covenant with his 
lessor in these terms : — 

" The lessee doth hereby for himself, his heirs, exe- 
" cutors, administrators and assigns, covenant with the 
" lessor, his heirs and assigns," or, if the lessor were 
holding only a leasehold title, "with the lessor, his 
" executors, administrators and assigns." The converse 
mode of covenanting would be " the lessor doth hereby 
" for himself, his heirs, executors and administrators, 
" covenant with the lessee, his executors, administrators 
" and assigns." 
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Now the executors and administrators of a man have, Executors 
or m other words, his personal estate has from very tnton. 
early times been entitled to the benefit and liable to the 
obligation of a covenant entered into, with or by him, 
as the case might be, and it follows that the insertion of 
these words in covenants was mere surplusage. But 
surplusage often dies hard, and it needed the authority 
of a statute to say, in so many words, that the executors 
or administrators need not be mentioned in covenants. 

With regard to the word " heirs," however, which, in Heirs, 
a covenant, was of course sjrmbolical with real estate of 
the covenantor or covenantee, the law stood on a some- 
what different footing, and the word did possess a legal 
significance which made it a matter of importance in 
many circumstances to insert it in a covenant. What 
those circumstances were it is not material for my pre- 
sent purpose to consider, because I am speaking of 
draftsmanship in the present tense, and, as I shall pre- 
sently show you, the legal value of the word " heirs " 
in a covenant, whether as an appendage to the cove- 
nantor or covenantee, has vanished. 

There remains the word " assigns," which requires Assigns, 
rather more careful handling. This word had a curious 
virtue attached to it before the Conveyancing and Law 
of Property Act, 1881, and, in so far as a covenantor's 
obligation is concerned, still retains that virtue. There 
are two sorts of covenant connected with real estate — 
covenants which do and covenants which do not " run 
with the land " — ^that is to say, fasten themselves, so to 
speak, to the land, and attach inseparably to its owner- 
ship. 

Now the question whether or not a particular 
cx)venant runs with the land has often formed the sub- 
ject of litigation, and is not by any means always an 
easy one to answer. As most of you, I dare say, know, 
the great case on this subject is Spencer^s Case (1 Sm., 
L. C. 7th ed. 60), and the general rules laid down by 
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that oase in their application to leases may, I think, be 
fairly stated as follows : — 

(1) That an assignee, whether of the reversion or the 
term, can, although not named in the covenant, avail 
himself of those covenants which concern the thing 
demised; but 

(2) That of such covenants those which concern 
something not in being at the time of the demise bind 
the assignee, if named, but not otherwise. 

(3) That covenants which do not concern the thing 
demised, but are personal between the covenanting 
parties, do not extend to or bind assignees in any case — 
in other words, do not run with the land at all. 

Let me give you a simple illustration of the distinc- 
tion between these three classes. 

If I, as lessee, covenant with my lessor that I will 
keep in repair a certain wall existing at the date of the 
lease on land demised to me, that covenant will bind 
my assigns, whether named or not. That is the first of 
the three classes. 

Next, if I, as lessee, covenant with my lessor that I 
wiU biuld a waU on the demised land within ten years 
from the date of the lease, that covenant will not bind 
my assigns, unless they are expressly named, because 
the wall is not in esse at the date of the lease. That is 
an instance of the second class. 

Again, if I, as lessee, covenant with my lessor that I 

will build a wall, not on the property demised to me 

but somewhere else, the covenant will not bind my 

assigns, whether they are named or not, because the 

covenant is personal and collateral to the thing demised. 

That is an instance of the third class. 

Effect of It is not necessary for me to state in detail the pro- 

Acfc^issi*^^ visions of the Conveyancing and Law of Property Act, 

on words of 1881, which afiEect the four words which we have been 

covenant. considering, but if you study carefully the fifty-eighth 

and fifty-ninth sections you will find them to result in 
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this — ^that the draftsman of a lease may now in all cases 
with perfect safety omit in covenants any mention of the 
heirs, executors ^md administrators, whether of the coven- 
antor or covenantee, and of the assigns of the coven- 
antee ; while as to the assigns of the covenantor the Act has 
left untouched the series of decisions of which Spencer's 
case is the fountain, and the assigns wiU still be bound 
without being named only in those cases in which they 
would have been bound without being named before 
the Act. Thus the language of covenants is reduced 
to the simple formula: "A. hereby covenants with B.;" 
or, in a proper case, " A. for himself and his assigns 
hereby covenants with B." 

At the risk of being tedious I have dwelt somewhat 
at length upon this matter of covenanting language, 
and it may seem to you at first sight that the question 
whether in preparing a lease you should jerk in three 
or four hitherto familiar words in covenants or leave 
them out, is not after all a very important one. But, 
I am sure, that on reflection none of you will hold 
that view. It has always of necessity been recognized 
in the art of conveyancing that a draftsman should 
not omit anything material, but it has not by any 
manner of means been also always recognized that a 
draftsman should not insert anything which serves no 
useful purpose whatever. On the contrary, a school 
of draftsmanship has all but survived into your day, 
of which one of the chief aims appeared to be to 
insert in a deed as many superfluous words as inge- 
nuity could suggest — ^which was a very large number 
indeed. But the tide has turned in the other direc- 
tion, and I venture to believe that your attention will 
have been well bestowed on what I have now been 
impressing upon you if you have gained a clear un- 
derstanding as to the difference between the old and 
new methods of expressing an obligation by covenant, 

T. H 
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and as to the circumstanoes in widch the use of the 
word "assigns " may still be of practical importance. 

In concluding this part of my subject, and with it 

my third Lecture, suffer me specially to remind you 

that I have just been dealing with the Conveyancing 

and Law of Property Act, 1881, only in so far as it 

touches the art of draftsmanship of a lease prepared 

Proviflions of to-day. And to that let me add, that you will find 

Act,^i88i, in sections 10 to 14 of that Act provisions which have 

affecting qj^ important and exclusive bearing upon the law as 

leases in other . i i i -i • . 

respects. it affects leasehold mterests and reversions expectant 

upon them. Of these, I have already directed your 
attention in the earlier part of this Lecture to the 
13th section, and I shall have occasion in my next 
Lecture to refer to the 14th section. But the 10th, 
11th and 12th sections, important as they are in them- 
selves, affect the legal incidents rather than the actual 
preparation of leases or agreements for leases, and 
therefore scarcely fall within my special metes and 
bounds — and I must needs refrain strictly from wan- 
dering into any side-path. The limits by which I 
am tied do not, however, bind any one of you, and 
I venture strongly to advise you while the subject of 
leases is fresh in your attention, to tfie an early oppor- 
tunity of mastering the important propositions of law 
embraced in those sections. 
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I purpose in this Lecture to refer to some of the most Subject of 
important principles of law bearing on the relations of 
landlord and tenant. In addition to those which I have 
selected, there are, no doubt, others only less important 
as a question of degree; but I have endeavoured to 
collect those which are most worthy of attention from a 
conveyancer's point of view — which should be at the 
finger's ends of every solicitor who affects to prepare a 
lease on behalf of the lessor, or, as the case may be, to 
peruse it on behalf of the lessee. And I may point out 
to you, that without an accurate knowledge of at least 
the broad general principles of the law as it affects 
landlord and tenant, it is self-evident that you cannot 
efficiently protect your client's interests in the matter of 
inserting this or objecting to or seeking to modify that 
clause, because to a very large extent the key-note to 
the right performance of your duty in that respect will 
be your knowledge of the exact effect in law of the 
insertion, modification, or omission of the particular 
clause with which you are dealing. I shall hope to 
make this clear to you as we go along. 

The first axiom is this — that a lease for years may As to term of 
begin as from a future date and be for any length of ^®"®' 
time, but the exact period of its commencement and 
termination must be fixed {a). 

Most of you will probably be aware of the reason for 
the permissive part of this axiom — the future com- 

(a) Williams' Real Property, 13th edit. p. 395. 
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mencement, tlmt is, of a lease. It is referable to the 
distinction in law between a freehold and a chattel 
interest in land, and I need do no more than impress on 
jon that the principles which preclude the commence- 
ment of a freehold estate at a future date, unless in the 
shape of limitations taking effect under the Statute of 
UseSy or as devises or trusts^ have no application to terms 
of years. Tour client may, at his pleasure, grant or 
accept a lease for twenty-one years to commence from 
to-morrow, or from any other future date he pleases, 
without offending the common law of the reahn. 

Side by ride with this Uberty, however, is the r^o- 
tive rule which I mentioned, the observance of which is 
no less compulsory in law than consistent with ordinary 
common sense — ^viz. : that there must be a fixed period 
of commencement and termination. 

It is obvious that if there be any uncertainty as to 
the date of commencement, there must be equal un- 
certainty as to when the lessee's liability to rent and the 
other obligations of the lease on either side begin, and 
that the contract is not such as can reasonably be inter- 
preted or enforced. A lease which is imperfect in this 
respect may, in some cases, just scrape through, because 
the law desires iit res magis valeat quam pereat ; and as an 
illustration of this, I may mention that if no date of 
commencement is fixed at all, the term will be held to 
commence from the date of the lease, unless there is 
anything in its provisions which negatives the supposi- 
tion that that was the intention of the parties. But 
the well-instructed draftsman does not desire to sail a 
course which will keep him just clear of danger, and 
therefore I would counsel you to bear in mind when 
preparing or perusing a lease, the need of impressing on 
it, beyond all doubt, the exact period at which it is to 
start and finish. And, remember, that in using the 
word " period " I do not necessarily mean a fixed date. 
A lease may be fixed to begin not only from a given 
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date, but also on the happening of a specified future 
event, such as the death of A. B. In the latter ease 
the date is of course uncertain, and if A. B. survives 
either the lessor or lessee, the lease will be avoided 
altogether ; but if they both survive A. B. then the date 
of his death, whenever it happens, will bring the term 
into existence and give it that certainty of commence- 
ment which the law requires. 

My second proposition is this — that the property tax As to rates 
payable in respect of the rent, may always be deducted ^* 

by the tenant, and that any contract to the contrary is 
absolutely void; while of other taxes some — such as 
land tax and sewers rates for extraordinary, but not 
for ordinary annual repairs — ^f all on the landlord in the 
absence of special agreement to the contrary, and others 
— such as the poor's rate — on the tenant ; but the burden 
of all taxes, other than property tax may, as between 
the parties, be transferred from landlord to tenant, or 
vice versd (b). 

When we come to dissect this, we are met first of all Property 
by the fact, that, as to the property tax payable on the 
rent, the legislature has thought fit to interfere with 
freedom of contract, and to say to lessors and lessees, 
" Tou, the tenant, shall pay this property tax, and you 
" shall afterwards recover it back from your land- 
" lord, in the shape of a deduction from your rent ; 
" and you, the landlord, must put up with the deduction, 
" and if you attempt to get off it by express contract, 
"your contract shall be absolutely void, and what is 
" more, you shall be liable to a penalty of 50/., if you 
" refuse to allow the deduction." This is the effect of 
the statute 5 & 6 Vict. c. 35, sects. 73 and 103. 

So far as property tax, therefore, is concerned, the law 
is dear enough ; but this is not so as to other rates and 
taxes. Some few are what are called landlords' taxes, 

{b) Woodfall on Landlord and Tenant, 12th edit. pp. 536 et seq,; 
Chitty on Contracts, 8th edit. pp. 317 — 319. 
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and many more are tenants' taxes, and it is not always 
very easy to say which is which ; neither is it always 
easy, in the case of an ill-drawn lease, to say, in particular 
circumstances, whether the parties have or have not 
varied the general law by express contract. 
Let ns first consider landlords' taxes. 
Land tax. The land tax. This stands on much the same footing 

as property tax, except that landlords and tenants are 
left at Kberty to make any contract they please as 
between themselves : in other words, it is recoverable 
from the tenant in the first instance, and he is em- 
powered to deduct the amount from his next payment 
of rent, unless he has, as between himself and his lessor, 
agreed to bear it. The law as to the incidence of this 
tax is to be found in 38 Geo. 3, c. 6, sects. 4, 17, 18, 
and 35. 
Sewen rate. Next the sewers rate. This is partially a landlord's, 
and partially a tenant's tax. It falls on the landlord 
in so far as it is made for extraordinary purposes, and 
may be considered to permanently improve or benefit 
the property, and it falls on the tenant in so far as it 
represents expenditure on current annual repairs of an 
ordinary kind. 
Rates tmder There are various rates imposed by local bodies 
Acts and under the authority of the Public Health Acts and 
other Btatutes. other statutes, such as rates for paving, and watch- 
ing and lighting particular districts — and there are 
also special statutory enactments affecting the imposi- 
tion of poors' rates on mines and plantations, and on 
property let for a period not exceeding three months, 
and so forth. The legislation as to these different 
matters extends over a mass of statute law, and the 
legislation applicable to houses iu the Metropolis is 
quite distinct from that which is applicable to houses 
in other districts ; and again, in some districts the law 
bearing on some one or more of the burdens of taxa- 
tion attached to real property is regulated by statutes 



KATES AND TAXES. . 105 

passed with reference only to the particular locality. 
It would be quite impossible for me within our limits 
to present to you any comprehensive view even of the 
legislation which is general and not local, and I must 
content myself with impressing upon you that, while 
the policy of the statute law as a rule is to cast the 
taxes imposed under its authority on the occupiers as 
distinguished from the owners, there are some excep- 
tions to the general rule ; and you will find that 
although the taxes are almost invariably made re- 
coverable in the first instance from the occupier, he 
is here and there authorized expressly to deduct all 
or some proportion of the amount from his rent, 
always supposing that he has not waived that right 
by the terms of his contract with his landlord. 

I need hardly add on this point, that it is perfectly 
competent to the legislature to pass in the future either 
general or local statutes imposing taxes in connection 
with real property, and to throw them on landlord or 
tenant, or both, as to its wisdom shall seem fit. 

It follows from what I have said, that if it is the Where 
intention of the parties to modify the general law by m^fied ^ 
casting, as between themselves, on the tenant taxes which J>y *e™» ^ 
are now or may hereafter be payable ultimately wholly 
or in part by the landlord, in the absence of special 
agreement, that intention must be expressed in the 
lease, and expressed with sufficient clearness to embrace 
future as well as present taxes. 

It may, I think, be said that landlords' taxes are How rates 
exceptions to a general rule of law that rates and taxes generaU^ ad- 
fall upon the tenant in the absence of express contract ; j^isted be- 
and further, that as a matter of intention and contract, landlord and 
even those taxes which are by law recoverable from the *®^^*^*' 
landlord are usually shifted on to the tenant's shoulders. 
This general course of dealing may, perhaps, account for 
the fact that the Court has taken hold of comparatively 
slight expressions as having this effect upon the liability 
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for landlords' taxes. Thus, a ooyenant to pay all rates 
and taxes will inolude the land tax and sewers' rates, 
and a covenant to pay all taxes will include the land 
tax (c). But there is a limit to the construction, in the 
landlord's favour, of loose language of this kind, and an 
agreement to pay " all taxes, parochial and parliamen- 
tary," was held in a case of Palmer v. Earith (14 M. & 
W. 428), not to include the sewer's rate, on the ground 
that that was neither parochial nor parliamentary ; and 
a similar decision was given in the case of The Ouardiana 
of Bedford Union v. The Bedford Improvement Com^ 
missioners (7 Exch. 777), as to an improvement rate 
made under a local Act. 
Duty of We may suppose that if you are preparing a lease 

citon ^^ ' you will desire, in the lessor's interests, to relieve him 
from all liability for rates and taxes of every kind, 
present and future, except, of course, the property tax ; 
and to do so you will only have to be careful to make 
use of approved language which may be found in a 
hundred precedents ready to your hand. But let us 
suppose that you are acting for the lessee and consider 
shortly how you should act. 
Duty of Pirst, as to the land tax. There is, as you no doubt 

citor! ^ ^ " know, a scheme for redemption of land tax, which is 
largely made use of for relieving lands of this burden. 
If, in your particular case, the land tax has been re- 
deemed — cadet qucBstio — because your client will in no 
event have to pay it. If it has not been redeemed, it 
will be a matter for your consideration whether you will 
seek to add the land tax to the property tax as an 
exception in the tenant's favour. The point may or 
may not be of practical moment as a question of amount, 
because, for reasons of a historical character upon which 
I cannot now enter (d), the land tax is a very heavy 

(c) See "Woodfall on Landlord and Tenant, 12th edit. pp. 529, 630. 

(d) See Turner's Duties of Solicitor to Client as to Sales, Pur- 
chases, and Mortgages of Land, pp. 16 — 18. 
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burden in some districts, and hardly more than a 
nominal imposition in others. In principle it is difficult 
to see why an obligation cast by law on one man should 
be thrown on another, but there may be a variety of con- 
siderations which take the case out of abstract general 
principles. The amount involyed may be so small as 
not to be worth serious discussion ; or the lessor may 
strongly desire to be relieved of the trouble of tax-paying, 
and may fix the rent at a figure which fairly justifies 
him in expecting to be relieved of all taxation in respect 
of the premises ; or the lease may be specially favourable 
to the lessee in some respects ; or the lessor may tender 
a lease in a form settled for all the houses on a large 
estate, and you may be required to regard its contents 
as equivalent to laws of the Medes and Persians, which 
cannot be altered by any presumptuous lessee's solicitor. 
These and kindred considerations may affect the ques- 
tion whether or not you may be able to relieve your 
client from the obligation to pay the land tax. If you 
can do so it will, of course, be the better for him, and 
at least the point should be present to your minds as an 
open matter which may fairly be raised in the lessee's 
interests. I may add that, so far as I am aware, there 
is no great preponderance of settled practice one way 
or the other ; but I am disposed to think that lessees 
come under obligation to pay the land tax oftener than 
they escape it. 

As to the various other burdens of taxation affecting 
the property, you will be unable for the most part to 
relieve the lessee from liability to bear them. In bo far 
as the taxes which by law fall on the tenant in the 
absence of special agreement are concerned, it is, 
generally speaking, hopeless to seek to cast them on 
the landlord, except in the single case of a furnished 
house ; and this remark applies almost as forcibly to 
taxes which would fall on the landlord if your client 
did not reliieve him from them. Nevertheless eases 
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Burridge, 



do arise in which a too blind acceptance of liabilities 
for landlords' taxes inflicts grievous hardship on the 
Ulustratioiis. lessee. 

I cannot, perhaps, illustrate this better than by a 
case of Payne v. Burridge (12 M. & W. 727), which is 
cited largely in the text-books. There the lease de- 
clared that the rent should be paid free and clear from 
all parliamentary, parochial, and other taxes, rates, 
assessments, deductions or abatements, and the lessee 
covenanted to pay all taxes, rates, duties, levies, assess- 
ments and payments whatever which were, or during 
the term should be rated, levied, assessed, or imposed 
on the demised premises. 

A local Act had been passed, before the granting of 
the lease, under which commissioners were authorized 
to pave and flag foot- ways ; and it was provided that 
the costs were to be paid by the tenants or occupiers of 
the houses next adjoining, and in default should be 
recoverable by distress. The tenant paid a rate made 
imder this Act, and deducted the amount from his next 
payment of rent. On the case being argued the lessee 
contended, by his counsel, that the charge was for the 
permanent improvement of the premises from which 
the landlord was to derive a benefit, and was therefore 
payable by the latter, and that it was not within the 
lessee's covenant. 

The Court, however, would not entertain the conten- 
tion, and held, that even if the Act had been passed 
after, instead of before the covenant had been entered 
into, the lessee would have been liable, and in delivering 
his judgment C. B. Pollock said, " Mr. Erie urges that 
" by the Act of Parliament this burthen is cast on the 
" owner of the premises, and so no doubt it is ; but the 
" same may be said of sewers' rates, the payment of 
" which, nevertheless, by the covenants of a lease, may 
" be thrown upon the tenant." 
Hartley v. I will mention one other case only, in which the 

Sudson, 
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figures and facts are both rather startling — that of 
Hartley v. Hudson (L. R., 4 C P. D. 367), In that 
case a lessee, whose annual rent was 40/., covenanted 
to pay ^^all rates, taxes, charges, and assessments what- 
** soever, which now are, or may be, charged and 
** assessed upon the said premises or any part thereof, 
" or upon any person or persons in respect thereof," 
land tax and property tax excepted. 

The local board of the district gave notice to the 
plaintiff, as owner of the property, to sewer, level, 
pave, &o., the street in which the house was situate, 
and this notice was given under provisions of the Public 
Health Acts, by which the owner was made directly 
liable to comply with its provisions — so that in this case, 
as you will observe, the legislature did not even fix the 
tenant with liability in the first instance, but treated 
the owner alone as being the person liable. The expense 
incurred in consequence of this notice was 68/. 17«. 3rf., 
and it was held that, as between lessor and lessee, the 
latter had made himself liable to pay the amount, and 
judgment was given for the plaintiff. 

Now just consider the effect of this case in its bearing Fradieal 
on the duties of an intending lessee's solicitor. It may Jj^^ ^^ 
reasonably be supposed that when a lease is granted the 
lessee will be aware that he has to pay not only the 
rent but also the rates and taxes in the ordinary sense 
of the term — that is to say, the rates and taxes which 
fall in the usual course of events upon occupiers, such 
as the poor's rate and the inhabited house duty — ^but how 
many lessees will accept as a natural and proper inci- 
dent of their position, a rate or tax representing a pro- 
portionate part of the outlay upon the construction of 
a main sewer or the paving of a road P Would not the 
obvious objection in any lessee's mind be this P " Sere is 
^* a work of a permanent kind, of which the property in 
" lease to me will benefit to all time. Why should the 
" cost of it fall upon my shoulders, seeing that my interest 
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" is of a merely transitory nature and that I am paying 
" a rent representing the full yearly value, and what can 
" my solicitor have been thinking of to let me come imder 
" such a liability P " And wiU not that observation gain 
added force in a case in which the lessee is alive to the 
fact that the rate is in the eyes of the legislature pro- 
perly payable by the owner, and that he, the lessee, 
has allowed the liability to be transferred to his own 
shoulders by the terms of the lease ? 

I see no answer to this myself, and I eannot for my 
part think that the interests of a lessee who, as in that 
case of Hartley v. Hudson^ is called upon to pay a rate 
equal in amoimt to nearly two year's rent at one fell 
swoop, can be said to have been properly protected when 
the terms of the lease were under discussion. 

Of course if the tenant, after being made aware of 
his probable or possible liabilities under this head, has 
chosen to accept the risk and give a covenant such as I 
have referred to, his solicitor is free from all responsi- 
bility. What I am urging upon you is, that when acting 
for a lessee you shoidd not suffer your client to enter 
blindly and ignorantly into a covenant which may cast 
on him burdens of which he has not the least conception, 
and that you should in a proper case endeavour to get 
the terms of the draft lease modified so as to confine 
the liability within reasonable bounds. 

To put this duty in a practical way, if your client is 
taking a lease of a house in the heart of London there 
will, of course, be no reason to apprehend that any ques- 
tion of making a main drain at the expense of the 
owners or occupiers of the houses in the particular road, 
or of paving the road in which the house is situated, can 
arise ; and in such a case the point is not of practical 
consequence. But if the house is situate in some su- 
burban or outlying district, I conceive that, as solicitor 
for the intending lessee, you will be put by that ciroimi- 
stance upon inquiry as to whether or not there is a 
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main sewer in the road, and, if so, whether the house is 
connected with it ; and again, whether the road and 
footway are properly paved and flagged. If the answer 
to these questions is satisfactory, you will prohably not 
think it necessary to modify the draft lease in this 
respect, hut if there is any appreciable risk of the lessee 
being called upon, as the draft stands, to bear such 
expenses as those which were cast upon him in the cases 
just now brought to your notice, then I tliink that you 
should do your utmost to get added to the covenant for 
payment of rates and taxes a qualifying provision to 
the efEect that the lessee shall not be deemed liable under 
the covenant to bear the cost of construction of any 
sewer, pavement, or other permanent work. 

In pressing this advice upon you, I am well aware 
that such a qualification of the lessee's liability is not 
usual, and you will not, I think, find it in any book of 
precedents. But I confidently appeal to your common 
sense to support me when I express, as I venture to do, 
a strong opinion that liability such as has been fixed 
upon lessees in cases of the class of Payne v. Burndge 
and Hartley v. Hudsony is not such as they contemplate 
in one case out of a hundred — ^that it is tantamount to 
making A. pay for that which enures for the permanent 
benefit of B. — and that it requires no very extra- 
ordinary conception of the duties of a lessee's solicitor 
to hold that he should satisfy himself whether or not 
there is any reason for qualifying the provisions of the 
lease, so as to free his client from the risk of a most 
serious addition to the ordinary calculated burdens of a 
tencmt. 

We will now pass to my next proposition, which has As to fix- 
reference to fixtures, and may be put in this way — *'^^'* 
that a rule of law which prevailed in olden days, whereby, 
in the absence of special contract, all things attached by 
the tenant to the demised premises became the property 
of the landlord, has been relaxed to a considerable ex- 
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tent, but in unequal degrees, in the cases of trade, 
ornamental or domestic, and agricultural fixtures. 

I shaU hope to show you that knowledge of the 
general principles involved in this proposition is, in 
many cases, very essential to solicitors, both of lessors 
and lessees, and especially of the latter, at the stage of 
settlement of a lease. 

The hard and fast rule, that everything aflGixed by a 
tenant to the freehold during his term became the land- 
lord's property, has long since ceased to apply to the full 
extent ; but it may be regarded, even in our day, as a 
general rule still in force, although many important 
exceptions to it have from time to time been admitted. 
I think it very desirable that you should, when acting 
for a lessee, approach the subject from that point of 
view, for the purposes of your practical duties as con- 
veyancers, because, if you stao^ with the assumption 
that things affixed to the freehold become the property 
of the landlord, you will be much more on the alert to 
consider whether, in any given case, it is necessary or 
desirable to vary that rule by express words of exception 
in your client's favour, or whether the modifications in 
the general law will sufficiently meet his case, than you 
would if you allowed yourselves hastily to suppose that, 
for practical purposes, the old rule has been swept 
away, and that you need pay no regard to it. 

In former days, tenants for years were not punishable 
for waste ; and it may be presumed that a tenant's legal 
inability to remove fixtures cannot have mattered very 
much to him, seeing that the landlord had no remedy 
for the violation of the rule. This state of things was, 
however, altered by the Statute of Gloucester (6 Edw. I. 
c. 5), which was not removed from the statute book till 
1879. That Act gave the remedy of a " writ of waste 
** in the Chancery against him that held by law of 
** England, or otherwise, for term of life, or for term of 
" years." The Act led to occasional litigation between 
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landlords and tenants as to questions of removal of fix* 
tures ; and it seems to have been established in the time Trada flx- 
of Henry the Seventh that trade fixtures mighty in 
some oases, be removed bj a tenant at the expiration of 
his term. A long series of deciBions followed, by which 
the right of removal of trade fixtures was gradtudly 
advanced, though here and there partioular fixtures 
were held not to fall within the exception to the general 
rule of law ; and I think it may now be said that the 
right of removal of trade fixtures, properly so called, is 
bounded only by the very reasonable limitation that a 
trade fixture which cannot be removed without destroying 
or seriously injuring an important building would be 
held to be irremovable. 

The right of removal of fixtures put up for oma* Ornamental 
mental or domestic purposes is much more qualified, and ^tnna. 
of much more modem growth. In a well-known case, 
called Poolers Case (1 Salkeld, 368), decided, I think, in 
the reign of Queen Anne, Lord Holt upheld the excep- 
tion in favour of trade fixtures, by ruling that a soap- 
boiler might well remove vats set up for trade purposes ; 
but he also ruled that there was a difference between 
what the soap-boiler did to carry on his trade and what 
lie did to complete the house — as hearths and chimney- 
pieces, which he held were not removable. But the 
rule has gradually become relaxed, and there are now 
many ornamental fixtures which a tenant is entitled to 
remove, such as hangings, looking-glasses, wainscot fixed 
by screws, and a number of other articles. I must, 
however, again warn you that the exceptions are not 
even now by any means as numerous or comprehensive 
in the case of ornamental fixtures as in the case of trade 
fixtures. And, as an instance of the fact, I may just 
mention that in the case of Buckland v. Butterfield 
(2 Broderip & Bingham, 64), which was decided about 
sixty years ago, and is the leading case upon ornamental 
fixtures, the Court declined to treat as an ornamental 
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fixture a oonflervatorj erected on a Imck foundation 
fifteen inches deep, attached to the wall of the dwelling- 
house hj f asteningSy connected with the parlonr chimney 
by a fine, and having two windows in common with the 
dweUing-house ; and applied the same ruling to a pineij 
erected in the garden on a brick wall four feet high. 

In the 8th edition of Chitty on Contracts you will 
find on pages 336 and 337 a sort of inventory of fix- 
tures compiled under the two classifications of things 
which have been held not to be removable and things, 
not being trade fixtures, which have been held to be 
removable. If you analyse them carefully you will, I 
think, arrive at the conclusion that the distinction 
between the two classes is fairly well marked, on the 
whole, as a matter of common sense, but that the 
dividiiig line is, in respect of some of the articles, rather 
fine; and the fact that each one of them has been 
the subject of a reported case speaks volumes for the 
difficulty of the questions which arise in connection 
with fixtures. 
Agricnltiiral There remains the third class — agricultural fixtures. 
To these the old doctrine has climg more pertinaciously 
than even to ornamental fixtures ; and it was expressly 
decided in the year 1803, in the great case of £lwe8 v. 
Maice (2 Sm. L. C. 6th edit. p. 153), that the favour 
shown to trade fixtures had no application to mere 
agricultural fixtures, the Court being of opinion that the 
authorities did not warrant an extension to this latter 
class of fixtures of the exception to the general law on 
the subject. 

This decision stood as good law, and left agricultural 
tenants in a worse position than any other class with 
regard to the removal of fixtures, until at last Parlia- 
ment interfered in the tenant's favour, and, by the 
statute 14 & 15 Vict. c. 25, s. 3, gave him a right of 
removal of farm buildings, detached or otherwise, and 
any other building, engine, or machinery, either for 
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agiicultaral purpoees or for the porpoees of trade and 
agrioaltnre, erected yolontarily by the tenant at his own 
expense with the written consent of the hindlord. The 
section imposes, however, on the tenant an obligation to 
give one month's notice to the landlord, and resorvee to 
the latter a prior right of purchase at a valuation. 

The Agricultural Holdings Act, 1875 (38 & 39 Vict, 
c. 92, 8. 53), went much further, and gave to the tenant, 
subject to some stipulations as to payment of rent, and 
so forth, the absolute ownership of fixtures voluntarily 
put up by him ; but the Act did not interfere with 
freedom of contract, and the option of negativing its 
provisions was lai^ly exercised. 

This statute has been replaced, as from the 1st Janu* 
ary, 1884, by the Agricultural Holdings (England) 
Act, 1883 (46 & 47 Vict. c. 61), which repeals the Act 
of 1875, but (in section 30) substantially re-enacts the 
provision to which I have referred. There is, however, 
nothing in the new Act which, in this particular matter 
of fixtures, prevents lessors and lessees from negativing 
or modifying its provisions by express agreement ; and 
it may therefore be said to leave the law as to agri- 
cultural fixtures in the same state practically as 
under the Act of 1875. Unless some revolution of 
feeling or custom takes place, the guess may, perhaps, be 
not very rashly hazarded, that where people, in making 
their bargains, are at liberty to control legislative pro- 
visions by contract, they will, in the future, largely 
avail themselves of the right as they have done in 
the past ; but it would obviously be premature to ex- 
press any decided opinion as to the reception which an 
Act so recently brought into operation will meet with. 

Thus we have seen the inroad which has been made, 
in part by common law and in part by statute law, upon 
the old maxim Quicquid plantafur solOy solo cedity with 
regard to these various classes of fixtures; but my 
attempt to present to your minds a bird's-eye view of 

i2 
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tlie law on this subject would be very incomplete if I 
were not to point out to you that in the observations 
which I have made thus far I have throughout assumed 
the word " fixture " as a datum or starting-point, and 
have directed your attention only to the exceptions 
which have been made in the tenant's favour to a rule 
Fixture or no otherwise conclusive against him. But there underlies 
^^*'*™' the whole subject of fixtures, a debateable point which 

in many cases has presented very great difficulty to the 
Courts — viz., the primary question whether or not this 
or that particular article is, in contemplation of law, a 
fixture at aU. You will readily see that this is, in 
reality, quite a different matter to the question whether, 
conceding that the subject of dispute is a, fixture, it may, 
nevertheless, be removed by a tenant; and I cannot 
help thinking that there is a good deal of confusion in 
the text-books on this point, and that the two things, 
which are quite separate and distinct, are often mixed 
up. Tou will find, if you analyse the authorities, that 
many cases cited in support of the proposition that cer- 
tain fixtures may be removed reaUy decide, not that 
they are filxtures which may be removed, but that they 
are not, in fact, fixtures at all. 

I may just add, on this point, that the result of the 
authorities on the question of fixture or no fixture is 
well expressed in Grady on Dilapidations (p. 10), as 
follows : — 

" Wherever a chattel is perfectly connected with the 
" freehold, either by being let into the earth itself or by" 
^' being cemented, or otherwise permanently united, to 
" some erection previously attached to the ground, it 
" becomes part of the freehold itself, and cannot be re- 
" moved by the tenant." 

I think that I have now said enough as to the law on 
this subject to lead up to the practical consideration of 
the duties which it entails upon the solicitor of an 
intending lessor or lessee. 
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So far as the lessor is concerned, there is not much to Dutj of 
be said. Parties may, of coarse, negative the general JjJI^f * **^* 
law in almost all oases, by contract, and there is no 
principle to prevent a lessee from engaging in terms 
that no fixtures shall be removed by him. But it may 
be said, I think, that generally speaking, and with a 
reservation possibly as to the provisions of the Agricul- 
tural Holdings Act, a lessor would not have any sufficient 
reason for insisting on rights of a more extensive kind 
than those which the law gives him in the absence of 
special contract; though, in fact, the provisions of a 
lease, as prepared, often have that effect. How far, on 
the other hand, the lessor's solicitor should assent to any 
provisions which the lessee's solicitor may be desirous 
of inserting in his client's favour on the subject of 
fixtures, is a question, the answer to which would depend 
entirely upon the special facts of the particular case. 

With the lessee's solicitor it is another matter. If your Buty of 
client is taking a lease of a private dwelling-house, there J?J^ " 
is genercJly no need to make any special stipulations in 
his interest, as the exceptions in favour of ornamental 
fixtures will sufficiently meet ordinary cases of this 
kind. But if he is taking a lease for piirposes of trade 
(H* agriculture, or both combined, it is most desirable 
and right that you should, in his interests, thoroughly 
inform yourself as to what classes of fixtures there are 
or are likely to be, and you will then be able to de- 
termine how far the question of removal of fixtures 
may be material to your client, and will be guided 
accordingly in your perusal and settlement of the draft 
lease. Generally speaking, I think it may be said that 
the performance of this duty will take the form, not so 
much of inserting any special provision — though that 
may be desirable in exceptional cases, here and there— 
as of cutting down the language of the covenant into 
which it is proposed that your client shall enter as to 
the delivering up of fixtures at the end of the term. Not 
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unfrequently this oovenant, as drawiii secures to the 
landlord a right to tenant's fixtures oonsiderably in 
excess of that which the law would give him otherwise. 
As an instance of this, I may just mention the case of 
muonr. Wilson V. Whaieley (1 J. & H. 436), in which a lessee 
was foolishly allowed to covenant to deliver up at the 
end of the term a number of specified articles, ^^ and 
"other additions, improvements and things," which 
should be anyways fixed or fastened upon the premises. 
Vice-Chanoellor Wood held that these general words did 
not find any restriction in the context, and that the 
lessee could not make a marketable title to articles in 
the nature of tenant's fixtures. 

The sound rule to act upon in the lessee's interest 
is, I think, this — ^that you should in all cases resist, 
as far as possible, giving the landlord rights in excess 
of those which, by the law as it stands, are properly 
his, and that you should, whenever the circumstances 
call for it, stipulate on the lessee's behalf for whatever 
indulgence over and above his strict legal rights may 
fairly be asked for. Tou may not, of course, always 
carry your point, beoauBe these are- open matters in 
which the lessor and his solicitor will have a voice, and 
you may be obliged to give way, wholly or partly, as a 
matter of discretion or necessity ; or again, you may be 
tied by the terms of some preliminary agreement in 
the settlement of which you had no part ; but I am 
suggesting to you what I conceive to be the right 
attitude for an intending lessee's solicitor to assume 
when dealing with questions of fixtures at the stage of 
settling a lease. 

I need hardly say that where any given chattel is 
removable by the tenant, on the assumption that it is a 
fixture, it is a matter of indifference to both parties 
whether in the eye of the law it is or is not a fixture in 
fact ; but the difficulty to which I just now referred, of 
deciding as to many things, whether they do or do not 
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fall under the heading of fixtures, may nsefullj be borne 
in mind in the leesee^B interest, wherever it is desired 
that his right to remove any given speoies of ohattel 
shall be dearly secured, and there oan be the least 
doubt as to his right to remove it qud fixture. In such 
a case the lease should contain a provision giving him 
in express terms the right of removal which he wishes 
to assert. 

I must not leave the subject of fixtures without 
drawing your attention to the need which exists for 
the exercise of special care and caution in the common 
case of your acting for a client who is taking a lease 
not direct from the freeholder but from a leaseholder — 
in other words, an underlease. In such a case it is the 
usual and proper practice for the lessor, for his own 
protection, to put your client under obligations and 
provisions exactly corresponding with those which the 
lessor himself owes to the superior landlord, and of 
course where this is in fact so, you will know that 
the provisions applicable to fixtures, as between your 
client and the underlessor, are consistent with the 
rights of the superior landlord, and that the latter 
cannot exercise any rights at variance with the terms 
of your client's lease. But although this is the usual 
it is not by any means the invariable practice, nor is 
there any implied obligation on the underlessor's part 
that the terms of the underlease are in harmony with 
those of the superior lease. It follows from this that 
the right and prudent course on the part of the solicitor 
for an underlessee is to satisfy himself as to the con- 
tents of the superior lease, and that his client will not 
otherwise be secure from danger. This observation 
applies, indeed, not merely to the case of fixtures, but 
also to the provisions of the superior lease generally, and 
although I should be misleading you if I were to assert 
that the practice in favour of an intending xmderlessee's 
solicitor overhauling the superior lease is well settled, 
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or even, perhaps, very usual, I am at least able to 
show yoxL from the authorities, as to this special subject 
of fixtures, that the precaution certainly ought to be 
adopted, that great harm may come of omitting it, and 
that you will be wise to determine in your own practice 
to make a point of insisting upon it. 
ForUrr. The instance which I have in mind is a case of 

^'^' Porter v. Drew (49 L. J. E., Q. B. 482), and if ever 

you require to see the superior lease and are met by the 
objection that your requirement is imreasonable, I re- 
commend you to refer the lessor's solicitor to that case 
for instruction and reproof. It appears from the report 
that the plaintiff, who was a nurseryman, had taken an 
imderleaso of a dwelling-house and nursery ground, in 
which underlease he had among other things covenanted 
that he would deliver up to the lessor all the landlord's 
fixtures which might at any time during the term be in or 
about the premises. Eelying on the terms of his under- 
lease, the plaintiff put up a number of greenhouses and 
other trade fixtures, and shortly before the expiration of 
his term he contracted to sell these fixtures. Thereupon 
the superior landlord immediately obtained an injunction 
to restrain their removal, and it was discovered by the 
plaintiff that the superior lease contained a covenant by 
the original lessees — the plaintiff's landlords, that is to 
say— to dehver up at the expiration of the term not only 
all the landlord's fixtures but also all trade fixtures 
annexed during the last seven years of the term of 
the superior lease. The plaintiff in his Statement of 
Claim declared that until the injunction was granted 
he knew nothing of this covenant in the superior lease, 
and, as the case was argued on demurrer, the truth 
of that assertion must for the purposes of the decision 
have been assumed. But the demurrer was allowed 
by Mr. Justice Gbove. I wiU quote one short extract 
from his judgment which gives us the pith of his ratio 
decidendi. ^^ None of the caaes go the length of deciding 
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*^&at,\)ecaa8e a person ooyenanta for his own benofit 
^^iihat oertain things shall be done, he is therefore to 
^^he taken to imply, not only that certain other things 
''shall be done, but that he will guarantee that the 
^ landlord, or eyen others, shall not interfere. On this 
'' faroad distinction my judgment is mainly boused/' 

You will therefore see that, if in the superior lease 
some special stipulation has been made which is not 
repeated in the underlease — it may be about fixtures or 
anything 'else, but in Porter v. Drew it was a oovonant 
which deprived the tenant partially of the right of 
removal of trade fixtures established by the authori- 
ties — ^the underlessee is liable to be seriously affected 
by such provisions, and is fixed with notice of the 
contents of the superior lease whether he, in fact, 
looks at it or not. This being so, it surely may be 
considered to fall within the duties of the solicitor 
for an intending underlessee to take core that his 
client shall not take harm from the provisions of the 
superior lease. 

I propose next to carry you to the very important Repair*, 
subject of the obligations as to repairs as between 
landlord and tenant, and to adopt the same plan of 
endeavouring first to present to you a broad view of 
the law irrespective of special contract, and then to 
point out the duties which the solicitor for lessor 
or lessee should perform in the way of modifying 
the general law so as to give effect to the intentions 
or wishes of his client. 

The general law may, I think, be thus expressed : — The general 
First, as to the landlord— to^*^ 

In the case of an unfurnished house there is no im- 
plied contract on the part of the landlord either that 
the house is fit for the purpose for which it is let, or 
that he wiU do any repairs at all during the term (e). 

(tf) Woodfall on Landlord and Tenant, 12th edit. p. Ixix. 
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In the case of a fnniislied house there is an implied 
contract by the landlord that it is fit for occupationy 
but not that he will do any repairs during the term (/). 

Secondly, as to the tenant — 

In the case both of an imfumished and of a furnished 
house there is an implied contract on the tenant's part 
to commit no waste, to use the demised premises in a 
proper and tenant-like manner, and to keep them wind 
and water tight (g). 

Thus you see that, with the exception of the implied 
warraniy required from a landlord in the case of his 
letting a furnished house, the general law of England 
in this, as in the matter of fixtures and many other 
incidents, leans to his side, and in the absence of agree- 
ment relieyes him from all liability, while it imposes, 
at all events, a qualified obligation as to repairs on the 
tenant. 

In two leading features, however, our present subject 
differs from that of fixtures. In the first place, the 
law has not undergone any relaxation in the tenant's 
favour, except that the implied contract as to the fitness 
for occupation of a furnished house has only been 
completely established by modem decisions. And in 
the second place, the position of the tenant under the 
general law is very much more favourable than his 
position, as a rule, where the obligation as to repairs is 
defined by the contract between the parties. The 
burden in the way of repairs cast on a tenant by an 
ordinary repairmg lease is a very different matter from 
the legal obligation to keep the demised premises wind 
and water tight. 

In saying that I am, of course, only speaking of the 
general and approved practice, and not suggesting that 
there is any hard and fast role. Lessors and lessees 

(/) Wilson V. Finch Batton, L. R., 2 Ex. Div. 336. 
(^) WoodfaU on Landlord and Tenant, 12th edit. p. Ixix. ; Cliitty 
on Contracts, 8th edit. p. 313. 
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oan make any oontraot they please as to repain, and 
there is no nde of law to prevent an intending lessor 
from undertaking to do repairs, or an intending lessee 
from deoUning to come under even the ordinary liability 
for repairs attaching by law to him as tenant. It is, 
howeyer, in practice a rare thing in the case of an 
unfurnished house in London for a lessor to come 
under any liability of a continuous kind as to repairs, 
although it is not unusual for him to engage to put a 
house into a specified state of repair, and sometimes, 
again, he may undertake the burden of external repairs 
during the team. On the other hand, in many, perhaps 
most, provincial towns, it is the general rule, and not the 
exception, for lessors to undertake the obligation of 
external repairs. 

The obligations under which lessees usually cokne in 
the way of repairs is concisely expressed as follows 
in Woodfall on Landlord and Tenant (12th edit, 
p. 560), but I would just preface the quotation by 
saying that the passage can hardly be considered to be 
of general application, in so far as it deals with external 
repairs, elsewhere than in London : — 

^^ Leases of houses, &c., usually contain a covenant Bepaizing 
" by the lessee to repair and keep in repair the demised ^^y **°" 
** premises during the term ; also another distinct cove- j^™"^ ^7 
^^ nant to repair specific defects within a certain number 
^' of months (usually three), after written notice thereof; 
*^ also to paint the outside and inside wood and iron- 
^^ work in a certain manner at stated times ; and a 
'^ covenant to leave the premises in proper repair at the 
'^ end or other sooner determination of the term, 
*^ besides other covenants as agreed ; after which usually 
'^ follows a proviso for re-entiy on breach of any of the 
*' covenants." 

The writer adds an observation, which I will also 
quote, because it gives me an opportunity of drawing 
your attention afterwards to an important provision of 
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the Conveyancing and Law of Property Act, 1881 
(44 & 45 Vict. c. 41). He says of the proviso for 
re-entry : — 

*^ In many cases, especially where a premimn is 
« given, and in buflding leases, this proviso for re-entry 
^' may well be qualified and limited to breaches occa- 
^' sioning a specified amount of damage to the reversion 
" and inheritance, or to breaches after a certain notice 
^' in writing, or to cases where damages in an action 
" for the breach have not been paid ; but it is commonly 
" made to apply to any breach of covenant whatever, 
'' without due consideration on the part of the lessee as 
" to the possible consequences." 

The edition of Woodfall on Landlord and Tenant 
in which that observation was made had not been pub- 
lished for more than a few months when the Legislature 
stepped in to the tenant's aid and applied, not merely to 
some leases but to all leases, one of the alternative re- 
strictions upon the proviso for re-entry which the writer 
suggested to be proper, and not only so, but declared 
that the provision should have effect notwithstanding 
any stipulation to the contrary. 

This alteration in the law was efiEected by the 14th 
section of the Conveyancing and Law of Property Act, 
1881, which declares in effect as to leases executed both 
before and since the Act, that a right of re-entry or 
forfeiture imder any proviso or stipulation in a lease for 
a breach of any covenant or condition shall not be 
enforceable until and unless the lessor serves on the 
lessee a notice specifying the breach complained of, and, 
if it is capable of remedy, requiring the lessee t6 
remedy it, and in any case requiring him to make com- 
pensation in money for it, and the lessee fails within a 
reasonable time to remedy the breach, if capable of 
remedy, and make compensation. The only qualifica- 
tions appended to the section are, that it does not extend 
to a covenant or condition against assigning, under- 
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letting, paxting with the possession, or disposing of 
the land leased; or to a condition of forfeiture on 
bankraptoy, or the taking in execution of the lessee's 
interest; or to certain specified covenants in mining 
leases. 

Beverting to the short description which I gave you Constmotioa 
just now of the repairing provisions usually to he found ^J^u> 
in leases, you will rememher that they embraced among repair, 
others a general covenant to repair and a covenant to do 
specified repairs within a certain time after so many 
months' notice. Attempts were made in some cases to 
read these two covenants into one, and contend that a 
lessor could not proceed for breach of any covenant to re« 
pair until after he had given the notice. But the decisions 
(among others, a case of Fete v. Perkins^ 36 L. J., Ex. 
54) clearly established that unless the two covenants 
were so connected with each other as to plainly cany 
that interpretation, they must be read quite distinctly, 
and that a lessor could, in fact, bring his action under 
one covenant without notice, or under the other with 
notice, as he pleased. I mention this because it gives 
point to the section of which I just gave you the 
purport, and you must bear in mind, both in construing 
old leases and settling new ones, that, no matter how 
peremptory the terms of the repairing obligations, the 
lessor cannot now, as formerly, avail himself of the 
proviso for re-entry until after the lessee has failed to 
comply with a notice such as the section describes. 

This being the state of the law and general practice 
as to repairs, what part should be played by the solici- 
tors for the parties P Obviously, in the first place, to 
thrust as much obligation on to the other party and 
accept as little for your own client as you reasonably 
can. If you are acting for a lessor you wiU not, imless Duty of 
m exceptional circumstances, or where you are controlled dtor. 
by the custom of a district, accept for your client any 
liability for repairs at all, while you will insert in the 
draft lease all the repairing covenants which I have 
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de8cril)ed so fax as they are appropriate to the subject- 
matter, and you will add any special covenants appli- 
cable to the particular circumstances. 
Duty of If 5 on the other hand, you are representing the lessee, 

f -"- your object mil be to minimise his liabiKty as much as 
possible. In saying that, I do not mean to reconmiend 
you to fight wind-mills. There is a certain recognized 
practice in most of these matters, and where it applies 
it is usually hopeless to resist it. For instance, if your 
client is taking a lease of a dwelling-house in London for 
twenty-one years, it is a matter of absolute certainty, im- 
less a special and exceptional bargain as to the terms of 
tenancy has been made, that when the draft lease comes 
to you from the lessor's solicitor it will contain the 
ordinary covenants of what is called a repairing lease, 
and in cases governed by ordinary rules, you will have, 
for the most part, to content yourseK with taking care 
to defeat any attempt to bring your client under extra- 
ordinary obligations. The cases in which there is, I 
think, most opportunity for tact and ingenuity are those 
in which the term is a short one, or the subject-matter 
is altogether out of the usual track of settled practice, 
or the lessor is to your knowledge sufficiently anxious to 
obtain a tenant to be disposed to grant your client lenient 
terms. 

There is another practical point which I am anxious 
to impress on you, viz., that the language used to ex- 
press the obligations on either side should be clear and 
explicit. Nothing is commoner than a dispute between 
lessor and lessee as to repairs which owes its origin to 
the ambiguous wording of the lease. This caution 
which I am giving you applies, of course, to the solicitors 
both of lessor and lessee, but it has, in degree, a more 
special application to the latter, because the cases decided 
upon expressions of doubtful meaning used in connec- 
tion with a lessee's repairing obligations lean decidedly 
in favour of the lessor. As illustrating this, I may 
mention that a lessee who covenanted to repair, and 
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keep in repair, the demised premifleB during the term 
was held in one case to be liable to keep them in repair 
at all times dming the term {h) ; and in another ease to 
be liable to rebuild them if burnt down bj accidenti 
negligence, or otherwise (t). Again, a general covenant 
to repair, and leave in repair, was held to extend to all 
buildings erected during the term {J) ; and a covenant 
to keep premises in repair, and leave them in repair at 
the end of the term, was decided to mean that the lessee 
would, if necessarj, put them into repair, because, 
otherwise, they could not be left in repair (A:). These 
instances might be multiplied to any extent, but they 
will serve to show you that the language of repairing 
covenants has received a very liberal interpretation in 
favour of the lessor, and that the solicitor for a lessee 
must be on his guard to see that his client's liability is 
defined by the metes and bounds of precise accurate 
language, and that no loose ends are left upon which 
can be grafted any extended liability not contemplated 
or intended to be undertaken by the lessee. 

My observations hitherto have been applicable, for AjBtoagrionl- 
the most part, to leases generally, but the points to ****** 

which I am about to draw your attention have reference 
only to agricultural leases. 

I have abeady mentioned, in connection with agricul- Agricultural 
tural fixtures, the Agricultural Holdings Act, 1883 ^ot 1883. 
(46 & 47 Vict. c. 61). Broadly speaking, the Act, in 
addition to its provisions as to fixtures, deals with the 
important subjects of tenants' improvements, notices to 
quit, and the law of distress. The provisions of this 
Act must have a material bearing upon every agricul- 
tural lease prepared after the date on which it came into 
force, and I would, in particular, point out to you that 

(A) Zuxmore y. JRobson, 1 B. & A. 684. 

(t) Clarke y. Olaagow Assurance Co,^ 1 Macq. H. of L. Caa. 668. 

{J ) Bofostm T. Earle^ 3 Lev. 264. 

(it) Payne y. Earns, 16 M. & W. 641, 
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the right of compensation for certain improvements is 
given to tenants compulsorily ; in other words, the 
statute forbids that the tenant shall be deprived of this 
right by contract. I strongly recommend you to 
familiarise yourselves with this important statute, both 
as lawyers and as draftsmen. 
Custom of But the special features of agricultural tenancies do 

country. ^^^^ ^^^ here. For the relations between landlord and 

tenant are regulated upon the supposition that all 
cmtomary obligations, not altered by the contract, are to 
remain in force. This has been settled law ever since 
the decision of the case of Wigglesicorth v. Dallison in 
the reign of George III. (1 Smith's Leading Cases, 
6th ed. p. 539), and it applies to a lease under seal just as 
much as to any other contract of tenancy, and is only 
aflfected by the Agricultural Holdings Act, 1883, in 
so far as the statute and the custom cover the same 
ground. 

These customary obligations will be familiar to most 
of you under the expression " custom of the country," 
and their importation into leases, unless excluded in 
terms or by necessaiy implication, furnishes one of -the 
most remarkable exceptions to the general rules of con- 
struction appHed to written instruments. The wisdom of 
this exception has often been doubted, and many judges 
have assented to it with hesitation, but it has been too 
firmly settled by authority to give way to anything 
short of a statute. 

The customs of the country vary considerably in 
different districts, and have changed greatly at different 
periods. Before 1848 tha proof of the custom of each 
particular district was dependent upon tradition and 
oral testimony. In that year a Special Committee of 
the House of Commons collected all the available 
materials and presented an exhaustive report ; and much 
more recently — in 1876 — the Central Chamber of Agri- 
culture published three reports on "Unexhausted 
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Improyements," one of which was aooompamed by 
sohedules showing the existuig oostoms of the oountiy 
in difierent districts. It appears from this report, that 
even in the interval between 1848 and 1875, the customs 
had in several places changed so much in character as to 
render the report of 1848 unreliable as a correct state* 
ment of the established customs at the later date. 

I will not dwell further upon this matter, beyond 
impressing upon you that, so long as the law remains 
in its present state, whenever an agricultural lease is 
granted in a district in which any established custom 
exists, it will be your duty, whether as acting for the 
lessor or lessee, to satisfy yourselves as to what the 
custom is, and to consider how far, if at all, it is desirable 
to exclude it. 

To those of you whose practice may lie in a particular 
district affected by custom, the customs of that district 
will soon, no doubt, become familiar as household words; 
but when any of us are dealing with a lease of property 
in a district with the customs of which we are not 
f amilar, we must needs gain our information at second- 
hand, and in that connection I may add, that in the 
12th edition of Woodfall on Landlord and Tenant, you 
will find on pages 727 to 731, and again on pages 739 
to 750, tables made up from the schedules of the report 
to which I just referred, which show the customs pre- 
vailing in different parts of the country. You will also 
find in the same part of the volume some interesting 
extracts from the body of the report. 

I have been dealing up to this point only with large 
general principles of law in their bearing upon the pre- 
paration and perusal of leases. I have not attempted, 
and do not propose, to consider the provisions either 
of ordinary or special kinds of leases, apart from the Covenant 
bearing of such principles, but there is one particular aSmment. 
covenant not involving any special question of landlord 
and tenant law, to which I am anxious to refer, because it 

T. K 
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still findfi its waj, almost as a oommon form, into many 
leases of all descriptions, and is open to the gravest 
objection in the interests of lessees. I mean the covenant 
which forbids the assignment, nnder-letting, or parting 
with possession of the demised premises without the 
landlord's consent. So favoured is this covenant, that 
the breach of it is one of the exceptions to the in- 
dulgence given to lessees, as to covenant, by the 
14th section of the Conveyancing and Law of Pro- 
perty Act, 1881, to which I have already drawn your 
attention. 
ItB advan- Looking at the subject, first, from the landlord's point 

leraor. ^^ view, it is not, perhaps, to be wondered at that he 

should be glad to have this covenant, because it gives 
him absolute control over the lessee in the matter of the 
persons to whom he permits the demised premises to be 
handed over; and control over other people is always 
sweet. Moreover, there may be — there often are — cases 
in which such a clause is really needful for his reason- 
able protection. Take, for example, the case of a 
furnished house. A man may be willing to let a house 
full of valuables to a tenant, of whose responsibility, 
integrity, and fitness in other respects, he has thoroughly 
satisfied himself, but it is quite another matter to give 
that person carte blanche to assign his tenancy to any- 
body he pleases. Many other instances may be sup- 
posed in which it may be desirable to secure this right 
of veto, and upon the whole, taking the practice as it 
exists, I cannot say that you will act wrongly in inserting 
such a covenant in a draft lease, when you are acting 
for a lessor, and particularly where the subject of the 
lease is a private dwelling-house— though I also think 
that, inasmuch as an original lessee always remains 
liable to the rent and covenants of the lease, no matter 
how often it changes hands, you may in most cases 
well qualify the covenant, even without pressure from 
the lessee's solicitor, by inserting the proviso which I 
shall presently mention. 
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As to the lessee, I can only say that, while there Itsdi 
may be cases in which he may have to submit to this le^, 
covenant, his solicitor should nnhesitatingly and reso- 
lutely resist it wherever he can do so. It is calculated 
to depreciate the marketable value of the lease; it is 
restrictive of the right of alienation, which every lessee 
desires to enjoy, and may have every possible reason for 
exercising in given circumstances ; and it places in a 
landlord's hands a weapon of which most unfair use 
may be, and, I am sorry to say, sometimes is, made in 
the shape of capriciously refusing consent or imposing 
black-mail of one kind or another as a condition of 
giving it. It is no exaggeration to say that lessees 
have in some cases been actually ruined by the refusal 
of the lessor to consent to an assignment of the lease 
or the underletting of the property. 

The full rigour of the covenant is, in the present ^^Jfl^fJ®? . 
day, often much mitigated by adding to it a proviso, of terma. 
which the substance is that the consent shall not be 
withheld in the absence of reasonable objection to the 
respectability or responsibility of the proposed assignee 

consideration shall be required for it ; but although the 
point has not been decided, the view expressed in Wood- 
fall on Landlord and Tenant (12th edit. p. 628), that 
the qualifying proviso would of itself exclude a pecu- 
niary consideration, is probably right. 

The effect of this proviso obviously is to restrict 
greatly the lessor's right to refuse his consent, and, in- 
deed, I think it may be said that, wherever there is any 
reasonable ground for giving the lessgr a voice in the 
matter of assigning or underletting at all, the covenant 
as so quaMed is free from serious objection in the 
lessee's interests. But I would anxiously impress upon 
you that you will fall short of your duties to an in- 
tending lessee unless you resist to the very utmost 

k2 
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any attempt to put upon him an absolute unqualified 
covenant of this kind. 
Observations With the exception of my brief reference to agricul- 
dasMs of tural leases, the points which I have brought before 
lease. jq^ jn these two Lectures are some at least of the 

most importaat of those to which every soUcitor who 
prepares or peruses a lease of any sort should be 
thoroughly alive ; but there are, of course, many prac- 
tical points peculiar to special classes of lease. The 
subject-matters and purposes of leases axe infinitely 
various. If you turn over the leaves of a published 
collection of precedents, your eye will light on a num- 
ber of forms appropriate for leases of an ordinary 
dwelling-house, of a coal mine, of a farm, of bmlding 
land, and many other subjects of leasing — extending 
even, in one rather elderly volume which I chanced to 
look at, to a lease of ^^ a silver or free admission ticket 
" to the King's Opera House for 16 years." 

Even leases of the same class of subject-matter will 
vary greatly in form and terms, according to the parti- 
cular district in which the property is situated. A lease 
of a farm in one county may bear little resemblance to 
a lease of a farm in another county. A lease of a coal 
mine in South Wales will differ widely in form, if not 
in substance, from a lease of a coal mine in Stafford- 
shire. There is no magic in any of these special 
classes of lease, and the degree of difficulty which any 
particular species will present to you will depend very 
largely upon the extent to which you may in practice 
have occasion to familiarise yourselves with them. It 
has chanced to fall to my lot to have something to do at 
odd times with South Wales mineral leases, and I well 
remember that the first one I came across appeared to 
me to be, without any exception, the most appalling and 
interminable instrument it ever was my lot to peruse. 
But the second did not alarm me nearly so much ; 
and in process of time the various provisions of a 
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mineral lease became almost as familiar to me as those 
in a twenty-one years' lease of a dwelling-house. In 
the same way, if any of you have to do with agricul- 
tural leases in any particular locality, I make no doubt 
that you will very soon acquire the special knowledge of 
local custom and practice necessary for enabling you to 
protect the interests of your clients. It is with this as 
with everything else. We cannot acquire special know- 
ledge by inspiration, but we can acquire it by patience 
and by determining to learn how to do thoroughly the 
work that comes to our hands, even though it be of 
more or less unfamiliar kind. And rest assured of this, 
that while you will never be really competent to prepare 
or peruse leases until you have mastered the leading 
general principles of the law of England as between 
landlord and tenant, when once you have thoroughly 
appreciated and taken them to heart, neither the tricks 
of expression or custom in a district, nor your want of 
familiarity with the special subject-matter of a lease, 
will be insuperable stumbling-blocks in your path, 
though they may trip you up now and then at starting. 
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There is litfle difficulty in lighting upon a broadly* Glaaaifioation 
marked classification of settlements. From one point ments. 
of view, they fall naturally under the headings of 
settlements of real estate and settlements of personal 
estate ; and, from another point of view, they fall as 
naturally into the divisions of marriage settlements, or 
settlements for other valuable consideration, and post- 
nuptial, or, taking a wider area, voluntary settlements. 

I have experienced, however, considerable fluctuations Treatment of 
of mind in deciding upon the best mode practically of ^°J®*** 
presenting this subject to you. On the one hand, I 
have been oppressed with a consciousness of the fact that 
anything like an exhaustive treatment of the principles 
of law involved in a settlement of real estate would 
occupy a very much larger quantity of time than a 
correspondingly exhaustive treatment of the principles 
which affect settlements of personalty. Perhaps I could 
hardly illustrate this better than by mentioning that in 
the Introduction to Mr. Charles Davidson's Precedents 
of ^Settlements the observations upon the frame of a 
settlement of real estate occupy nearly 400 pages as 
against some 250 pages devoted to the corresponding 
subject of personalty. But then, on the other hand, 
strict settlements of real estate are, for the most part, 
confined to the comparatively small class represented by 
owners of large landed property ; and for every one of 
these settlements which is likely to cross your path in 
practice you will, as I imagine, have to deal with a 
hundred settlements of personal estate, or of real estate 
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oonverted, for all practical purposee of the settlement, 
into personalty. And, again, whereas the preparation 
of a settlement of real estate is rarely, if ever, under- 
taken by a solicitor without recourse to counsel, settle- 
ments of personal estate are constantly prepared by 
solicitors without that assistance. It may therefore be 
said with truth that a knowledge of the incidents of 
the latter class of instrument is of far greater moment to 
the practitioner than a close acquaintance with the cha- 
racteristics of the former. 

I had at one time almost resolved to exclude strict 
real estate settlements altogether from my Lectures, but 
still further reflection has induced me to modify that 
view to the extent of inviting your attention very 
shortly to them during some portion of this Lecture, 
while dealing more at length with other classes of settle- 
ments. 

I have said this much by way of preface, because I 
am anxious that you should understand the true reason 
for my determination, and not be misled into supposing 
that, SB a matter of dry law, apart from any conridera- 
tions of practical importance to yourselves, my mode of 
treatment rightly indicates the proportions as between 
the two classes of settlement. 

One other observation by way of preface. I men- 
tioned, as representing one primary division of settle- 
ments, those made in consideration of marriage, or for 
some other valuable consideration. I propose, in this 
division of my subject, to deal with the former of these 
classes of settlement alone, because, in the first place, of 
settlements made for valuable consideration ante-nuptial 
settlements form an immensely large proportion, and, in 
the second place, the observations which I shall make m 
treating of them, if shorn of special references to the 
relations of husband and wife, will cover, for all prac- 
tical purposes, everything that I should propose to say 
as to settlements for other valuable considerations ; in 
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other words, the major inoludes the mmor. There may, 
of course, be here and there a settlement for some other 
yaluable oonsideration than marriage, to whioh special 
characteristics would attach, but not in any such general 
sense as, in my judgment, to fall appropriately within 
the bounds of a Lecture aiming to present to you the 
broad thoroughf6u*es of the subject rather than the side- 
alleys and unfrequented nooks. 

It is, I think, important to bear in mind, as the Le^p^ 
starting-point of all marriage settlements, whether of ^band and 
real or personal estate, what the precise position of the ^^^ -^hem no 
parties would be as to the property proposed to be 
settled in the event of their marrying without making 
any settlement of it. 

Applying this simple test to real estate, the matter Wife's righte 
stands thus : — The intended husband may be owner in JJal^tate. ** 
fee, or he may be tenant in tail, either in possession or 
expectant on the determination of some life estate, or 
his estate may be of some other character. But what- 
ever may be the nature of his estate, one thing is certain 
—that, in the absence of any provision which may be 
made for her by express limitations in a settlement, the 
wife has no right or title whatever to her husband's real 
estate, either during his life or after his death, except Dower, 
the very slender interest represented by her claim of 
dower. This right, as you are no doubt all aware, was 
greatly curtailed by the Statute 3 & 4 Will. 4, c. 105, 
and only now arises in the event of the husband's 
intestacy, and in respect of real property to which he 
may have been entitled for an estate of inheritance in 
possession at the time of his death, and as to which, 
moreover, he may not have excluded his wife's dower by 
declaration in any deed, or by his will. I take it that a 
wife very rarely runs the gauntlet of such formidable 
obstacles, so as to succeed to this haphazard estate of 
dower ; and as solicitors for an intended wife, I need 
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hardly point out to you that this is a fact which you 
should have prominently before your minds. 

I ought just to remind you here that, in referring to 
the wife's position as to her husband's real estate, I 
have confined myself to property of freehold tenure, 
and that her rights as to property of copyhold tenure 
do not stand on the same footing, though there are 
strong features of resemblance. The analogous estate 
to dower in property of copyhold tenure is termed free- 
bench, and, like all other copyhold incidents, it varies 
greatly in different manors. Thus, even its existence 
in any given case is dependent entirely on the special 
custom of the particular manor, and it ranges in degree 
over the following very different classes of interest : — 

"In some manors the widow shall have the whole 
" lands of which her husband died seised, and in others 
" only a portion of them, as the moiety or a third or a 
" fourth part. In some she shall have a portion of the 
" rent and not of the lands, themselves " {a). 

There are some other distinctions between dower and 
freebench not sufficiently material to our purpose for 
me to dwell upon them here, but which you will find 
elaborately analysed in the second volume of Watkins 
on Copyholds, pp. 73 — 91. 

Let me also reserve a saving clause in your minds for 
the special characteristics of dower in lands held by 
gavelkind tenure, viz., that it consists of a moiety, and 
continues only so long as the widow continues chaste 
and unmarried (6). 

Turning to the wife's real estate, the Married 
Women's Property Act, 1882 (45 & 46 Vict. c. 76), 
gives us the key to her own and her husband's relative 
positions at once. The second section of that Act 
declares (among other things) that every woman who 



(a) Watkins on Copyholds, Vol. II. p. 87. 

{b) Williams' Real Property, 13th edit. p. 236. 
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marries alter the oommencement of the Act shall be 
entitled to have and to hold as her separate property 
and to dispose of all real and personal property which 
shall belong to her at the time of marriage, or shall be 
acquired by or devolve upon her after marriage. 

The first section of the same Act (sub-sect. 1) throws 
light upon the meaning to be attached to the expression 
" separate property," as used in the Act, by providing 
that a married woman shall, in accordance with the 
provisions of the Act, be capable of acquiring, holding, 
and disposing, by will or otherwise, of any real or per- 
sonal property as her separate estate, in the same 
maimer as if she were a feme aolej without the interven- 
tion of any trustee. 

Before the passing of this statute, and subject to the 
limited operation of provisions in the earlier Married 
Women's Property Act of 1870 (32 & 33 Vict. o. 93) 
which it repealed, the husband would, in the absence of 
a settlement, have been entitled to a freehold estate in 
Ms wife's lands during the joint lives of himself and 
his wife. That estate is clearly destroyed by the 
statute. He would further have been entitled, on her 
death, to a life curtesy estate in his wife's freehold land 
of inheritance, provided he survived her and had had 
issue by her bom aUve and capable of inheriting. 
There is a difference of opinion as to whether that 
estate also has vanished altogether ; but as the statute 
says that the wife is to hold and dispose, by will or 
otherwise, of her real estate as a feme sole, it is at all 
events quite clear that she can now defeat her husband's 
curtesy estate, either by conveyance in her lifetime or 
by will ; and the only doubt — a doubt which, in the 
absence of any decided case, I will not attempt to solve 
— is, whether the husband would be deprived of the 
estate where the wife dies without availing herself of her 
powers of disposition. 

Of the husband's curtesy estate in copyholds, it is 
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observed by Mr. Watkins (c) that, like the widow's 
estate of freebench, it is claimable only by special 
custom, and that consequently it must equally belong 
to such custom to regulate it both as to its quantity 
and duration. 

Practically, therefore, in the absence of a marriage 
settlement— and remember that I am confining myself 
entirely to the marriages of to-day and am excluding 
marriages in the past tense — the wife has only a very 
shadowy interest in the husband's real estate, and the 
husband has no interest at all in his wife's real estate ; 
and it is upon this state of things that the provisions of 
a settlement operate. 

To sum up in the fewest possible words the primary 
objects of strict settlements of real estate, it may, I think, 
Their object, be said generally that they are to keep the settled pro- 
perty in the family, to uphold the custom of primogeni- 
ture, and to secure by charges on the estate some provision 
at least for those members of the family whose interests 
are subordinated to those of an eldest son. The attain- 
ment of the first of these objects is largely imperilled 
no doubt by the powers of sale conferred by the Settled 
Land Act, 1882 (45 & 46 Yict. c. 38), on Umited 
owners, but none the less is it still an object almost 
invariably in view when a strict settlement is made. 

Passing from the objects to the contents of the in- 
strument, there is scarcely a recognized provision in 
settlements of real estate to which a chapter in legal 
history does not attach in the shape of its recalling the 
development of some equitable doctrine round which a 
strenuous contest fiercely raged, perhaps, between the 
Courts of Common Law and Chancery, or some statute 
representing a land-mark in the gradual process by 
which the freedom of disposition of land has been 
gained, or again a restriction found necessary for pre- 
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yentmg the abuse of that freedom. But, with the ex- 
ception of the recent changes wrought by the Convey- 
ancing and Law of Property Act, IbSl (44 & 45 Vict. 
c. 41), and the Settled Land Act, 1882 (45 & 48 
Vict. c. 38), of which, however, the former has only a 
comparatively slight bearing on settlements, the history 
is not very modem history, and a settlement of real 
estate executed just before the passing of those Acts 
differed very little in principle or framework from a 
settlement executed forty years ago. Thus, the con- 
veyancer who perused such a settlement would expect to 
find it of almost interminable length, and that it would 
contain a series of limitations, partly freehold, and partly 
of long terms of years created for the purposes of 
raising jointures and portions for younger children, and 
so forth ; and he would not be surprised to see that by 
means of a shifting use the condition of taking or 
keeping a particular family name was imposed on the 
objects of the settlement, or that by the same means 
some other object had been attained — as, for instance, 
a modification of the provisions of the deed in some 
specified contingency, such as a second marriage and 
birth of issue of that marriage ; and he would further 
look to find such powers as powers to manage, to lease, 
to enfranchise, and to concur in a partition. These 
limitations and powers would of necessity differ accord- 
ing to the nature of the title and property and the 
extent to which in any particular case it might have been 
desired that the limitations should embrace collateral 
family branches, but the general scheme and ground- 
work of such settlements were thoroughly rooted when 
the Settled Land Act, 1882, came into force. 
^ I do not propose to consider at any length the provi- How affected 
sions of that important statute, but my present Lecture LaS Acf 
would obviously be very incomplete without some brief 1882. 
reference to it. 
The general purpose of the Act is stated by Messrs. 
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Wolstenholme & Turner (d) to be to give to an owner 
for the time being having a beneficial interest in land 
under a settlement, whether the subject of settlement 
be an estate in fee simple or a less estate, power to 
dispose of or deal with the land, or the estate or in- 
terest therein which is settled, so as to turn it to the 
best account, in the same manner as if he were a pru- 
dent owner absolutely entitled to the subject-matter of 
the settlement, and having complete power of disposi^ 
tion ; care being at the same time taken to preserve the 
corpus of the property for the benefit of the suooeaaors 
in title of the owner for the time being. 

Looking to the fact that these extensive statutory 
powers are not allowed by the Act to be modified by 
contract, you will readily suppose that they almost 
necessarily carry in their wake, in the case of a real 
estate settlement prepared to-day, some alteration in the 
well-worn model of those instruments, and such is 
undoubtedly the case. But I think you may take it 
that the statute has affected rather the legal consequences 
than the draftsmanship of real estate settlements, except 
in so far as it has resulted in the addition to them of 
clauses having special reference to the contingency of a 
statutory sale, and the mode of investment of the pur- 
And by the chase-money, while both this statute and the Conveyan- 
A^^i88i.°^^ cing and Law of Property Act, 1881, operate upon 
settlements in this way, that many of the subsidiary 
provisions formerly expressed may now be left to 
statutory implication, and that they will also be affected 
in point of length by the more concise mode of expres- 
sion in draftsmanship, generally, which has been in- 
augurated by this legislation. 

I do not propose to bring before you, even in the 
most general way, the outline of a settlement of real 
estate, for the double reason that it would serve no 

[d) Wolstenholme & Tumei's Settled Land Act, 1882, p. 1. 
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sufficiently useful purpose, and would occupy far too great 
a proportion of my Lecture. Tou will find, however, 
in the Introduction to Mr. Davidson's Precedents (&), an 
excellent sketch of such a settlement as it was before the 
recent Acts, and a careful perusal of that outline, followed 
by a comparison of it with one of the forms of real 
estate settlement to be found among the Precedents at 
the end of Messrs. Wolstenholme and Turner's book on 
the Settled Land Act, 1882, will enable you to appreciate 
the frame of this class of instrument better than any- 
thing I could say ; always supposing that you have first 
grasped the general elementary principles applicable to 
real estate, and have also studied carefully the statutes 
to which I have referred. 

The preparation of a settlement of real estate is, as 
I said at the beginning of my Lecture, rarely, if ever, 
undertaken without the assistance of counsel ; and the 
remark obviously applies, with additional force, at the 
present moment when the art of draftsmanship of such 
instruments is affected by legislation so novel in prin- 
ciple and so important in result. But I must not omit The Mlioitor*s 
to lay stress on the fact that, apart from all technicalities to reaf estate 
of draftsmanship, there must always be room for the settlements, 
qualities of tact and judgment in so far as actual 
tangible results are concerned. The mode of securing 
pin-money, or a jointure, or both, for the wife, or por- 
tions for younger children, is well ascertained, and will 
naturally be left by the . persons interested to those 
professionally concerned. But the amount of the pin- 
money, or jointure, or portions for younger children, is 
another matter altogether, in which your client, whether 
paying or receiving it, may reasonably be supposed to 
take an intelligent, not to say lively, interest. Again, 
the technical language used for assuring the successive 
limitations of interests in the settled property is quite 

{e) 3rd edit. Vol. III. pp. 272—276. 
T. L 
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beyond the compreliension of a lay client; but the 
parties to the marriage, or their parents, will have a 
keen appreciation of the question whether the husband 
or wife is to have the first life interest. It is in the 
collection and accurate statement of all material facts 
and in the adjustment of such matters as those to which 
I have just referred, rather than in the actual drafts- 
manship of a settlement of realty, that the solicitor's 
part is generally played, and there are some few prac- 
tical considerations attaching to the performance of these 
duties, which I may very shortly mention. 

One very important matter will obviously be precise 
and accurate information as to the real estate to be 
put into settlement and the exact nature of the title 
to it. 
inyestigratioii Now the mention of title in this connection puts me 
far to^bT^^^ in a difficulty. There can, of course, be no question 
carried. that the exact nature of the estate proposed to be put 

into settlement by the husband or wife should be ascer- 
tained — whether, for instance, it is a fee simple or an 
estate tail, and if the latter, whether or not in posses- 
sion, and whether the estate tail is to be barred or not. 
All that we may take for granted ; but my practical 
difficulty is in advising you soundly as to the extent to 
which it is right and proper for the solicitor of either 
party to investigate the title of the other party to real 
estate proposed to be brought into settlement. I may 
add at once that the point with which I am now dealing 
covers equally real estate brought into strict settlement 
and real estate brought into settlement as personalty, 
and of which I shall presently have occasion to speak. 

We will suppose that real estate is brought into 
settlement by the gentleman, and personal estate of 
substantially equivalent value by the lady, and that you 
are acting for the lady. The marriage contract broadly 
takes, we will say, this form — that both parties con- 
tribute equally to the settled property, and that your 
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client or her parents settle 10,000/. because the hus- 
band settles an estate of that value, and rice vend. 
The one is the consideration for the other. Now, if the 
lady, instead of marrying, were to invest the 10,000/. in 
the purchase of the same real estate, you would of course 
investigate the title to it in the ordinary way as be- 
tween vendor and purchaser. How, then, should you 
act when, insteeul of buying the real estate, she is settling 
her money upon the faith that the gentleman owns such 
an interest in the real estate as enables him to bring it 
into settlement in the agreed manner? The Court 
answers this question by saying that in principle there 
is no distinction between the two cases in the measure 
of a solicitor's duties. I am not aware that the express 
point has ever formed the subject of decision in an 
action for negligence, but opinions in the sense which 
I have just indicated have certainly been delivered from 
the Bench. To take an example — in a case of Wbrmald 
V. Maitland (13 W. E. p. 832), in which the question 
at issue was one of constructive notice, the late Yice- 
Chancellor Stuart made the following observations inci- 
dentally : — 

"It has been said that on these occasions" — the 
making of marriage settlements — " it was not usual to 
" be so cautious or so careful as on the occasion of a pur- 
" chase. That was a very dangerous doctrine, and not 
** one which he could countenance for a moment. The 
" consideration of marriage was of the highest kind, 
" even higher than that of money paid on a purchewe. 
" As to the usage, he desired that there should not be a 
" doubt as to his opinion. It was a gross neglect not 
" only not to see the deeds and compare the abstract 
" with them, but a still grosser neglect not to have the 
" custody of them secured." 

The legal responsibilities of a solicitor are heavy 
enough in all conscience without his voluntarily adding 
to them ; but in spite of everything that all the judges 

l2 
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on the Bench may say, I am persuaded that it has not 
been, it is not, and it is not likely to be, the practice of 
the profession to subject settlors to the cost and trouble 
of an investigation of title corresponding in all respects to 
that between vendor and purchaser. The relations of 
the parties are not — at least I hope so — in actual fact 
equivalent to those of vendor and purchaser, and a 
solicitor may very speedily find himself placed in a 
position of extreme delicacy and awkwardness if he 
presses his requirements of evidence of this or that 
statement beyond a certain point. 
The solicitor's On the other hand I see no reason whatever why 
ng course. ^^ responsibility in such matters should rest on the 
shoulders of the solicitor to the relief of the client. The 
Court says to the solicitor, " It is your duty to do this. If 
" you do not do it and harm follows, you will be held 
" guilty of negligence." I answer, " Very well, then, 
" Court. I will either do it, or if I fall short of doing 
" it, it shall be because my client, after being made 
" aware of what you have declared to be my duty, and 
" after being put in possession of all the facts necessary 
" for enabling him to form a judgment, has declared 
" that I am not to go beyond a certain point, and that 
" he holds me harmless of any consequences which may 
" result from my stopping short at that point." 

In that imaginary answer lies the best advice that I 
am able to give you. Of course I need hardly say 
that your client's decision will generally be largely 
coloured by your own advice, and that you cannot, 
therefore, shrink from forming an opinion yourself as 
to what is a reasonable and proper length to which the 
investigation of the settlor's title should be carried. It 
may, I think, be said as to this, that the settlor's 
solicitor should furnish reasonable evidence of title 
and not ask your client to take any really important 
matters for granted. Thus, an abstract of title may 
fairly be asked for, and it may also fairly be required 
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that it shall be verified by production of deeds and flo 
forth, in the usual way ; but with regard to the length 
of time to which the abstract should be carried back, I 
think that, unless for some special reason, your client 
might be reasonably contented in many cases with 
something short of a purchaser's requirements. Suppose, 
for instance, that the title has been subjected to a critical 
investigation on the occasion of a purchase or mortgage 
some years since, I think that the residt of that investi- 
gation might properly be accepted as a starting-point. 
Or suppose again, that the settlor's interest is derived 
under some family settlement of the property — here an 
abstract of that settlement would probably meet the 
reasonable requirements of your client. Again, the 
requisitions, if any, may, I think, properly stop short 
of many of the comparatively minor matters usually to 
be found in a set of requisitions delivered on behalf of 
a purchaser. 

In forming your own judgment, look at the matter 
in a broad spirit, take all circumstances into account, 
and if, as the result of doing so, you arrive at the con- 
clusion that all reasonable purposes will be served by 
something short of what the Court requires at your 
hands, then place the matter before your client, explain 
clearly how it stands, and let him decide whether you 
are to comply with the letter of the law, or make some 
abatement from it, at his risk and not at yours. That 
is the best opinion I have been able to form as the 
result of my own limited experience and of enquiries 
which I have made of some of my professional brethren 
in whose judgment I have great confidence. I will 
only add that the familiar adage litera scripta manet 
may usefully be borne in mind when you are taking 
instructions of which the effect is to relieve you from 
personal responsibility. 

Assuming this point to be got over in the case of a Negooiatlon 
strict settlement of realty, and that it is thoroughly JettieSSit. 
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known what interest in what property is to be brought 
into settlement, there will next come the crucial question 
of what are to be the terms of the settlement. 

As I said at the commencement of my Lecture, strict 
settlements of real estate are meule for the most part by 
large landed proprietors, and in the majority of cases 
the settlement falls within a groove in which even the ad- 
. justment of the amount of the pin-money, jointure, and 
portions for younger children is more or less concluded 
by family traditions. Should these or similar matters, 
however, be open for discussion to the fullest extent by 
the solicitors, they will call for the exercise of tact and 
deKcacy. The relative values of the property brought 
into settlement by the parties will of course be a mate- 
rial element in such a discussion. Beal estate pos- 
sessed on one side may be balanced, or more than 
balanced, by real or personal estate possessed on the 
other side ; or, on the other hand, the property may be 
all, or nearly all, on one side. The limitations of the 
settlement will naturally be coloured by the facts in this 
important respect. Then again, it may be, and often is, 
the case that the settlement embraces some sacrifice or 
gift on the part of the parents of one or both of the 
parties — as, for example, where the husband is tenant in 
tail expectant on his father's life estate, and the father 
joins in barring the entail in order to allow of a re- 
settlement by which the father's life estate is preserved, 
but an immediate income of some kind is charged on 
the property in favour of the son. With reference to 
this particular illustration, it is observed truly in Mr. 
C. Davidson's Precedents (/), that it is one of the most 
delicate functions of the conveyancer to advise, as he is 
sometimes called upon to do, as to what are fair terms 
between father and son upon the re-settlement of the 
family estate. 

(/) 8rd edit. Vol. III. p. 276 (note). 
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I have not daied to do more than indicate in the 
most ouzsoiy manner these matters of negodation as 
applied to settlements of real estate, because I have 
much to say upon subjects more within the everyday 
reach of a practising solicitor ; but I would just add 
this, that, although, strictly speaking, the duties of 
conyeyanoing counsel are limited to draftsmanship and 
to advice on points of actual law, yet, by reason of their 
experience in such matters, counsel in large practice 
attain to a special knowledge of the usual provisions of 
strict settlements of real estate which enables them 
often to advise as to matters of considerable delicacy, 
partaking rather of the nature of negociation and 
adjustment of terms than of strictly technical guidance, 
and a disputed or doubtful point may often be adjusted 
satisfactorily by recourse to the judgment of a learned 
conveyancer. 

I turn with relief from a subject which has not 
appeared to me to be capable of being handled greatly 
to your practical advantage, from my special point of 
view, to one with which you have all need to be familiar 
— I mean marriage settlements of real estate turned 
into personalty by means of the equitable doctrine of 
conversion, and of leaseholds and other personal estate 
pure and simple, or partly of the one and partly of the 
other kind of property. For most purposes these may 
be classed together as settlements of personal estate, 
but it will clear the way if I say just a few words as to 
the distinctive features of the former. 

However much the chaxacter of personalty may, by Ab to real 
the aid of artificial doctrines, be stamped upon that aa pereonalty. 
which is in actual bodily fact real estate, there must of 
course be certain fundamental differences between the 
mode of dealing with them. It may be declared and 
intended that real estate put into settlement shall 
be sold, and from the moment of its being sold and 
paid for it will become in fact, as before in theory. 
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personal estate. But there will of necessity be some 
interval between the dates of the marriage and of the 
sale, and there may be weighty reasons for prolong- 
ing that interval indefinitely. It follows that, while 
the interval lasts, the property will be in the hands 
of the trustees, and that they should, generally speaking, 
be in a position which will enable them, if need be, to 
let it, to repair it, and generally to exercise over it such 
powers of management as may be conducive to the in- 
terests of the beneficiaries, and, furthermore, to deal with 
the rents which come to their hands. The mode in which 
this result is usually attained is to convey the real estate 
to trustees upon trust to sell it when requested to do so 
by one or more of the beneficiaries (commonly the life 
tenant for the time being), and to hold the proceeds of 
sale, and the rents and profits pending sale, upon the 
trusts declared by another deed of even date, with 
powers of leasing imtil sale, exerciseable with or with- 
out concurrence on the part of any beneficiary, as may 
be thought fit. By the separate deed, which may also 
comprise trusts of other property, and is, in fact, the 
settlement, these trusts are accordingly declared. The 
reason for effecting this object by two deeds is that it 
keeps the title to the real estate clear of all* trusts and 
relieves a purchaser from any necessity for inquiring into 
the disposition of the purchase-money by the trustees. 
Settlements of The mode of settling leasehold estate intended to be 
moperty. ^^^ bears a close analogy to that which I have just 
described, because, although the doctrine of conversion 
has no application technically to leaseholds, which 
are already personal estate, the practical considerations 
attaching to the selling, letting, and dealing with the 
rents and profits until sale are the same, and need the 
same manner of treatment. 

There is, however, one important point connected 
with leaseholds to which I would direct your special 
attention. The difference in value between a lease- 
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hold interest held for a long term of years at a low 
ground rent, and a freehold interest, is not usually 
considerable ; but, whereas the latter ownership has no 
limit of duration, the former is constantly wearing out 
and drawing to an end. If the end be 999 years 
distant, it will hardly furnish much of the enjoyment of 
anticipation to the reversioner, but suppose that insteeul 
of the term having 999, it has only 30 or 40 years 
to run, you will see at once that the interests of the 
life tenant and those of the ultimate beneficiaries may 
be by no means identical. The life tenant may be 
very well content to go on in the receipt of a high 
rent in the comfortable assurance that the property 
will last out his time, and may be by no means in a 
hurry to sell. But this will mean that, in addition 
to the income of the settled property, he is really 
getting a slice of the capital every year, and that if 
he lives long enough the other objects of the settle- 
ment will reap no benefit at all. It is obvious that 
in such a case the true relations of income and capital 
can only be preserved by promptly selling the pro- 
perty and investing the proceeds in personal securities. 
I may just illustrate this observation by a passage in 
Lewin on Trusts (^), which applies in terms to wills, 
but the reasom'ng of which is quite in point. It is 
this: — 

''As a general rule if a testator gives his personal 
" estate, or the residue of his personal estate, or the 
"interest of his property, in trust for or directly to 
" several persons in succession, and the subject of the 
"bequest is of a wasting nature, as leaseholds, long 
"annuities, &o., the Court implies the intention that 
"such perishable estate should assume a permanent 
" character, and so become capable of succession. The 
" Court accordingly, in these cases, directs a conver- 

is) 6th edit. p. 244. 
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^sion into Three per cent. Bank Annuities, and 
'trustees and executors are bound to observe the 
'same rule in their administration of property out 
' of Court, and if they fail to do so will be liable 
' as for a breach of trust. But an intention that the 
'property should be enjoyed in specie may appear 
'from the form of the bequest or be collected from 
' the terms of the bequest." 

The principle here enunciated as to leaseholds I take 
to be as applicable to settlements as to wills. It follows 
that, whenever leaseholds are made by a settlement the 
subject of enjoyment by successive persons, and a trust 
for sale is impressed upon them, the instrument should 
clearly show upon what, if any, request or approval of 
beneficiaries the sale is to hinge, and what is to be the 
mode of disposition of the rents until sale. 

Such matters as these are essentially subjects for 
arrangement, and it may be that, when all the cir- 
cumstances are taken into account, the plan of suffering 
the rent of £uiy given leasehold property, however short 
the term may be, to be received by one of the bene- 
ficiaries until sale, and even to delay the sale during 
the life of the beneficiary who is in the enjoyment of 
the rent, may be not open to any objection. I am 
only anxious that you should all be acutely alive to 
the circumstance that, in respect of permitting the 
life tenant to receive the rents as income of the trust 
property imtil sale, the analogy between freehold and 
leasehold property is never actually perfect in theory, 
and may in some circumstances not exist at all by 
reason of the radical difference between the two classes 
of interest represented by those tenures. 

With regard to leaseholds as a subject of settlement, 
the word " lease " necessarily carries with it obligations 
great or small, and, both for the protection of the 
trustees and in the interests of the beneficiaries, care 
should always be taken to provide means for the pay- 
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ment of rent and performanoe of ooyenants until sale as 
a primary part of the soheme of the settlement. 

Sometimes, indeed, the nature of the lease may 
render it desirable for the protection of the trustees to 
adopt the special course of settling it by way of un- 
derlease, so that the trustees may not be drawn into 
the legal obligations to which assignees of a lease are 
subject. This method and the reasons for it are well 
expressed in a note which I have found in an edition of 
Bythewood's Precedents, published in 1833 (A), and 
I will quote it, partly because it is not of great length, 
and partly because it is a refreshment in these days to 
find any law fifty years old which still holds good. 
The writer says : — 

" Where the leaseholds about to be settled are subject 
^' to a rent and covenants of an onerous nature, it is 
" advisable to make the settlement by way of under- 
" lease in order to exempt the trustees from the liability 
" which they would incur by taking an assignment ; but 
" this is a practice not proper for universal and indis- 
" criminate adoption, being productive of inconveniences 
" which indeed may be outweighed by the propriety of 
" protecting the trustees, but ought not to be incurred 
" without occasion. Whenever the settlement is by way 
" of demise it should be distinctly shown that the rent 
" and covenants of the lease are to be discharged by the 
" grantees, because otherwise there is reason to contend 
^^ that they, as underlessees, are entitled, as between 
" them and the settlor and his representatives, to take 
" the property free from the obligations of the lease — 
" or, in other words, to call on the lessor to save them 
" harmless under the implied warranty resulting from 
" the words of demise, which is never the intention of 
" the parties." 

(A) Vol. IX. p. 187. 
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Settlement of I have directed your attention to these few matters 
•onS ertate. ^^^^ relate specially to freehold and leasehold property 
as subjects of personal estate settlements, because I have 
thought it better to point them out at starting rather 
than to interrupt the general thread of what I have 
to say upon that class of settlements; but I will ask 
you, for the purpose now in view, to consider both 
freeholds converted into personalty and leaseholds as 
merged into and not distinguishable from other personal 
estate. 

I mentioned at the commencement of my Lecture that 
strict settlements of real estate are for the most part made 
by large landed proprietors anxious to keep up a family 
name and estate. No such class peculiarity applies to 
Their general settlements of personal estate. They are made by people 
ticg, ' in all sorts and conditions of life. They embrace all 
greules, from the settlement made on the marriage of a 
young couple about to start in life upon the strength of 
a policy of life insurance belonging to the intended 
husband, and a small reversionary interest belonging to 
the intended wife, which may probably come into pos- 
session about thirty years hence, to the settlement made 
on the marriage of a couple who, to use a homely ex- 
pression, are rolling in wealth. 
Pointa for Now, looking to this fact, I take it that the first duty 

oonaideratwn. ^hich a solicitor owes to his client is to consider carefully 
the situation in life and relative means of the parties, 
and in particular the nature of the husband's occupa- 
tion. 

If all, or the bulk of, the property is settled by the 
husband the provisions of the settlement will naturally 
lean in his direction ; and if the converse is the case, 
the converse will be the result. But whatever may be 
the disparity of means, it may, I think, be fairly taken 
that by the act of marriage the parties interested 
assume to each other a relation in which the object of 
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making a settlement should be to make suitable provi- 
sions for the husband, wife and issue of the marriage, 
according to the means available for settlement, and in 
default of issue to restore the corpus ultimately to the 
source from whence it originally proceeded. And there 
is one piece of advice which I would impress upon you 
as applicable without distinction to all marriage settle- 
ments, that what is right and just — and even, it may be, 
from a dry business point of view, generous — is best 
and wisest in the end for all parties, and that it is no 
part of a solicitor's duty to seek for his client, and that 
it is his duty to resist firmly on his client's behalf the 
taking of, any undue advantage. 

Great as is the need for tact and judgment on the Need of tact 
part of a solicitor in majiy of the duties which he tion?^^*^^'^" 
is called on to perform, the exercise of these qualities is 
perhaps as pre-eminently needed in the negociation of a 
marriage settlement as in any other kind of business 
that falls to his lot. 

The intended husband and wife are usually, though 
not invariably, disposed at that particular period to look 
upon such prosaic matters as settlements with indiffer- 
ence, if not with actual disgust ; but there are gene- 
rally, and very properly, parents or friends in the back- 
ground who champion their interests and strike the 
bargain embodied in the settlement : and it is a matter 
of common experience to lawyers that many proposed 
marriages are broken oS in consequence of a dispute 
arising upon the adjustment of the terms of the mar- 
riage settlement. 

Now I am very far from tracing these flascoes alto- 
gether, or even principally, to the solicitor's door. No 
one has yet, I think, attempted to fix solicitors with 
responsibility for the pride or poverty or avarice of 
their clients. But at the same time I have had occasion 
sometimes to think that solicitors do not always exhibit 
the tact and taste essential for dealing with such delicate 
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matters. Take the case, for instance, of a projected 
marriage where the lady is not in a position to make 
any contribution to the settled property. In such cir- 
cumstances the one-sidedness of the means will naturally 
have an effect upon the provisions of the deed, and the 
terms will be more or less dictated by the advisers of the 
gentleman. But sometimes the advantage taken of the 
situation on the gentleman's side exceeds the limits of 
reason and even of common propriety ; the fact that 
the lady has been thought worthy to assume the position 
of his wife is lost sight of, and provisions are insisted 
upon which excite just resentment on the part of the 
lady's friends and advisers. Reverse the example, and 
the observation applies at times with still greater force. 
Not only is the property of the intended wife sought to 
be securely tied up beyond the reach of her husband, 
but over and beyond that provisions which place upon 
him positive humiliations are strenuously supported. 

I am speaking, remember, of the many cases in 
which a solicitor does in fact exercise an important 
influence in the matter. He may of course have no 
option but to carry out instructions which are at vari- 
ance with his own personal views ; his opinion may be 
overruled, or may not even be asked for : and it is an 
old saying, available of course as a rule of conduct only 
up to the point at which self-respect makes its appear- 
ance, that a client is always right. But, on the other 
hand, the solicitor's sulvice may be, and often is, not 
only invited but implicitly followed, and where this is 
the case I would impress upon you that zeal for your 
client's interests should, like everything else, have 
limits founded on justice and right feeling, and that 
your duty does not, and never can, demand of you that 
you should voluntarily outstrip those limits. 

So much as to the general aspect from which, as it 
appears to me, the negociation and preparation of mar- 
riage settlements should be approached. Let us now 
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look into the matter somewhat more particularly, and Treatment of 
consider first how the parties stand in the absence of a J^tafl. ^ 
settlement, and then some of the points which arise 
where a settlement is made ; and let me once more say 
that, except where I invoke the past by way of contrast 
with the present law, I speak only of marriages taking 
place, as it were, now, because I am dealing with the 
duties which attach to the solicitor who prepares or 
peruses a settlement to-day. 

The rights of a husband in the personal estate of his Rights of 

• n j*-i J.JJXJI -L husband in 

wiie were formerly paramount, and contrasted remark- life's person- 
ably with his email stake in her real estate — a fact aity where no 

, ___, , settlement. 

which was well demonstrated by Mr. Joshua WiUiams 
in his work on Personal Property (/), in the following 
observations, among others : — 

" The husband's rights in his wife's property still 
" materially vary according as it may happen to be 
" invested in real or personal estate. If it consists of 
^' real estate he has only a life interest as tenant by the 
" curtesy, provided he has issue by his wife bom alive, 
" who might by possibility inherit as her heir. If it be 
" personal estate he has a right to appropriate to himself 
" all that he can lay hands on. Again, the real estate 
" of the wife is protected from alienation by the most 
" careful provisions .... But in all cases not within 
" the Act " (20 & 21 Vict. c. 57, which rendered the 
wife's acknowledgment of the deed necessary where she 
released her equity to a settlement, or assigned her 
reversionary interest) " the assignment of her personal 
^' estate, if made at all, can only be made by her hus- 
" band, and her concurrence or objection is quite imma- 
« terial." 

In the course of his observations the writer expressed 
his disapproval of the difference in the legal principles 
applicable to the husband's right to his wife's real and 

(t) 6th edit. p. 869. 
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personal estate ; but he probably would have scarcely 
ventured to predict that, very soon after he had laid 
down one of the ablest pens that ever contrived to 
infuse something of life into the dry bones of law 
by the aid of attractive literary composition, an Act 
would be passed which would reduce the husband's 
rights to zero both in his wife's real and personal 
estate. 

Such, however, as we have seen, has been the case, and 
the Married Women's Property Act, 1882 (45 & 46 
Vict. c. 75) has given the wife complete ownership of 
and dominion over her real and personal estate during 
her life, and full powers of testamentary disposition at 
her death. It has even been gravely doubted whether, 
when the wife does not exercise her testamentary power, 
the Act has not swept away the husband's right to 
administer to his wife's effects and stand in the position 
of her next of kin. An eminent conveyancer has, 
I believe, advised that the statute does produce this 
startling result, although I think the balance of opinion 
leans the other way. The point can only be set at rest 
by a judicial interpretation of the first section of the Act 
(sub-sect. 1) read in connection with the second section. 

Upon the law as it now stands it may be asked with 
some colour of reason what need there is for tying up 
the wife's property by settlement at all if it be made 
separate estate by the Act, and is free alike from the hus- 
band's control and his debts. But whatever the statute 
may have done in the way of freeing a wife from her hus- 
band's legal control, no legislation can protect her from 
his persuasion or the weight which his position gives 
him in her eyes ; and the intervention of trustees, by 
whose impartial and independent hands the wife's 
settled property will be dealt with in accordance with 
trusts devised for the mutual benefit of herself, her 
husband and her issue, must ever remain a wise and 
salutary measure of protection, unless indeed the change 
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in the relations of husband and wife with regard to the 
ownership of property should lead to a social reversal of 
their positions — in which case we shall perhaps have to 
turn our attention to protecting the husband's property 
from the debts, control, and engagements of his wife. 

"With regard to the wife's interest in her husband's Wife's rights 

...... ji -ii '1 :f • ^ husband's 

personal estate, it is and always has been ml dunng personalty, 
his life, except in so far as her right to be supported by 
him is concerned, while, in the absence of his making 
a will, she is entitled, under the Statutes of Distribu- 
tion, to a third share of her husband's personalty if he 
leaves children, and to a half share if h^ leaves no chil- 
dren. This, as you will observe, is a much more 
tangible right than that of dower in real estate, but 
resembles that right in that it leaves the wife entirely 
at her husband's mercy. 

Applying this state of the law to the practical duties 
of a solicitor acting for either party to an intended 
marriage, and bearing in mind that, marriage being a 
valuable consideration, an ante-nuptial settlement can 
very rarely be upset by creditors, you wiU, I think, 
have no difficulty in arriving at the conclusion that a 
properly-framed marriage settlement is generally most 
desirable in the interests both of husband and wife 
where there is any property in possession or reversion 
to settle. If all goes well the settlement is rarely a 
burden or restraint on the due enjoyment of the settled 
property, while it may be of incalculable value in times 
of disaster and difficulty. 

Having reached this point, I propose to bring before Outline of 
you a sketch of an ordinary settlement of personal ^^ttiemLt of 
estate, with some few comments upon its provisions. personalty. 

The first matter, I need hardly say, is to vest the Vesting of 
settled property securely in the trustees, and the mode S^perty in 
of doing this must, of course, depend entirely on the trustees, 
character of the property. We have seen that,- in the 
case of real estate settled as personalty, the approved 

T. M 
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deyioe is a conveyance of it upon trust for sale. If 
the property consists of bonds payable to bearer, it 
is obvious that the delivery of the bonds into the 
custody of the trustees will answer all purposes, while 
if it be inscribed stock or shares in a company, the 
transfer will be in the approved ordinary method of 
dealing with such securities. In the three cases which I 
have last supposed, and in others falling in the same cate- 
gory, the settlement will contain no operative words of 
transfer, but the recitals will refer to the transfer as an 
accomplished fact, or as an act about to be done, and 
the operative part will consist of a declaration of the 
trusts on which the settled property is to be held. 

It may be, however, that the nature of the property 
settled, or the title to it, may involve (not only in the 
case of real or leasehold estate, but in the case of other 
classes of property) the insertion in the settlement of 
operative words of assignment, and in some cases, also, 
the execution of a deed of appointment, immediately 
preceding the actual settlement. A common instance of 
this occurs where all or part of the settled property con- 
sists of a reversionary interest held upon the trusts of a 
settlement or will, under which one or both of the parents 
of the intended husband or wife have a power of appoint- 
ment among children or issue. We will suppose, for ex- 
ample, that the mother of the intended wife is in receipt 
of the income of a trust fund, which, on her death, will 
go to her children or issue in such shares as she and her 
husband may appoint by deed, or she may appoint by 
will, and failing appointment, equally between them. The 
intended wife maybe one of six children, and it may be 
arranged as a term of the marriage settlement that the 
parents will exercise their power by appointing a sixth 
share to her in contemplation of her marriage. To give 
effect to this, they will execute a deed of appointment, 
and the intended wife wiU, by the settlement, assign to 
the trustees the appointed share. The two instruments 
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will of course be executed almost or quite simul- 
taneously, and the assignment will be made complete 
by giving notice of it to the trustees of the instrument 
imder the powers of which the appointment has been 
made. 

Upon the mention of that word " notice " I may hinge Importance of 
a piece of advice which comes in appropriately at this in certain 
point, because it has a direct bearing upon the operation *^*®®®* 
of vesting the settled property in tiie trustees. In the 
equitable doctrines relating to ownership, the question 
of notice plays often a most important part, as it also 
does under some statutes relating to particular species 
of property; and there is no conmioner expression in 
text-books than that of " purchaser for value without 
notice." It would be impossible for me to analyse the 
doctrine of notice or the statutes from which in some 
cases it derives its existence ; but in truth it is a matter as 
to which the exercise of a little care will always keep you 
on the right side. Tou have only to think for yourself 
whether the nature of the property is such as to entail 
the necessity for giving any notice, and if you have the 
least doubt you can readily solve it by reference to the 
authorities. In the instance which we have just been 
supposing, it would be an essential part of your duty to 
give notice of the appointment, and of the assignment 
of the appointed share, to the trustees who hold the 
fund and will ultimately have to divide it. If, again, 
it be a policy of insurance, notice of the assignment 
must be given to the Life Office. Or, to take an 
instance of a statutory class of notice, if land in a 
register county is conveyed on trust for sale, a memo- 
rial must be registered. In short, it must always be 
present to the practitioner's mind that, in addition to 
the actual making over of property to trustees, whether 
by the settlement or by a deed executed side by side 
with it, some notice or other formal step may be neces- 
sary to perfect the title, and that in all such cases he 
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miiBt be on the alert to see that everything is done com- 
pletely and reg^arly. And let me add this : that to 
the best of my powers of observation, nine out of ten 
of the slips made in such matters as these owe their 
origin not nearly so much to ignorance as to careless- 
ness — in the omission to think out all that has to be 
done. No man can be called a competent conveyancer 
until he has learnt the lesson that the practice of that 
art admits of no happy-go-lucky mode of execution, 
and that however important rapidity may be in these 
days, it is better to be a sure than a quick workman. 
With increased opportunities of gaining experience, the 
gap between those two widely different characteristios 
of labour will gradually disappear, and you will be 
able to work both quickly and surely ; but I earnestly 
advise you in your student days, when you are, as it 
were, engaged in mapping out the country which lies 
before you, to concentrate your minds upon the effort 
to possess the latter rather than the former capacity. 

I close this Lecture at the point of our having seen 
that the trust property is safely consigned to the legal 
ownership of the trustees, and we will, in my next 
Lecture, resume the thread of the subject from that as 
our starting point. 
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At the oonolusion of my fifth Lecture we had reached 
the point of vesting in the trustees of a marriage settle- 
ment, whether of personal estate or of real estate con- 
verted into personalty by means of a trust for sale, the 
property brought into settlement. 

I therefore take up my subject in this Lecture from 
that as our starting point. 

The step next in order to that of making over the Trusts of 
property to the trustees will obviously be to declare ^ ®°^®^ * 
what the trusts axe upon which they are to hold it, and 
of these the first has reference to its investment. 

If the property settled consists of so much money Trust for 
paid to the trustees now, or to be paid to them on the 
happening of some future event, it must obviously be 
invested before it will produce income. If, again, it 
consists of some investment, such as stock or bonds, then 
it will probably be producing income in its existing 
state, but it may be desired that the present nature of 
the investment shall be changed, and it certainly will 
be desired to give the trustees a discretionary power to 
change it with or without the consent or request of 
beneficiaries, as the case may be. Hence the obligation 
of investment, whether it be immediate or discretionary 
in point of time, will be the primary duty cast upon 
the trustees, and the mode of expressing this obligation, 
as, no doubt, all of you are aware, is to specify in the 
settlement the classes of securities in one or more of 
which the trustees may invest the trust funds, and at 
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the same time to give power to them to vary or trans- 
pose the securities. 

Now the question of the mode of investment is one 
in which the beneficiaries are naturally much interested, 
it being a very material consideration for their pockets 
whether the trust property is dealt with so as to produce 
income at the rate of three per cent, or some higher 
rate ; and the investment of money is, moreover, a 
matter about which some people know, and many more 
people think they know, a great deal. It follows, there- 
fore, that the choice or range of investments to be 
authorized may theoretically be said to be a question 
for the client rather than the solicitor. But, as a diy 
matter of fact, it is the exception, rather than the rule, 
for clients to express any individual views on this sub- 
ject, or to relieve their solicitors from the responsibility 
of specifying the securities, beyond this, perhaps, that 
the large majority of people prefer the investment 
clause to be wide in its terms, and the small minority 
entertain the opposite view and aim at safety, not only 
as if it were the paramount, but as if it were the only 
object of the investment. 

In former days, indeed, the latter view appears to 
have prevailed, and if you turn to a settlement or will 
made fifty years ago you will generally find the powers 
of investment limited to the pubUc funds, or Govern- 
ment or real securities in England or Wales. These 
narrow limits owed their origin no doubt to the few 
avenues formerly available for the safe investment of 
money at a higher rate of interest. But, like many 
rooted customs, it outlived the cause of its existence, 
and it is only of comparatively recent date that the 
means of investing money afforded by raUways and 
many other modem outlets for capital have been re- 
cognized by conveyancers in framing investment clauses. 

It cannot be said that there is any settled practice . 
on the point, but you will not, I think, err if, in the 
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absence of special instructions, you adopt, with one 
exception, Mr. Charles Davidson's view (a), which is, 
that the clause may be appropriately framed so as to 
embrace investments in the funds and government 
securities of the United "Kingdom or India, or any 
.colony or dependency of the United Kingdom or 
India, upon real or leasehold securities in England, 
Wales, or Ireland, and in the stocks or shares, or upon 
the debentures, mortgages, or securities of any corpora- 
tion, company or public body, municipal, commercial 
or otherwise, in the United Kingdom or India, or any 
colony or dependency of the United Kingdom; thus 
in fact, as Mr. Davidson observes, extending the powers 
of the trustees in this respect to most descriptions of 
investment or security, within the protection of the 
law of England, or any British dependency, and 
calculated to circulate in the English market for in- 
vestment. 

You will not, I think, have much difficulty in guess- 
ing the exception which I just reserved in this list. 
The passage from which I have quoted it was published 
in 1873, but, had it been written to-day, I think we 
may confidently assume that real and leasehold 
securities in Ireland would not have been included in 
the list. At all events, I entertain myself the strongest 
possible opinion that those seciirities are not in the 
present day such as the heart of any man would desire 
who could invest his money in anything else. 

I shall have a few words to say later on as to the 
actual investment of trust funds, but, for my present 
purpose, I pass from the investment clause now to the 
trusts which map out the successive interests of the 
beneficiaries, and terminate with the ultimate payment 
over of capital, by which, of course, the trusts of the 
settlement are brought to an end. 

(a) Davidson's Precedents, 3rd edit. Vol. III. p. 16.^ 
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Usual trusts 
for bene- 
fidaries. 



Trusts of 
inoome. 



Trusts of 
capital. 



I will first take the usual limitationB of these trustSi 
and then refer to some of the causes which may operate 
as reasons for departing from them. 

First, the inoome of the fund brought into settlement 
by the husband would be given to him for life. 

Then the inoome of the fund brought into settlement 
by the wife would be given to her during her life for 
her separate use, without power of anticipation. 

Then the income of both funds would be given to 
the survivor for life. 

Next, the capital would be made divisible between 
the children or remoter issue, in such shares, at such 
ages, and upon such conditions, as their parents may 
appoint by deed, or the survivor of the parents may 
appoint by deed or will; and, failing the exercise of this 
power to appoint, the trustees would hold the capital in 
trust for division among the children in equal shares. 

At this point, and before the declaration of a final 
trust as to the property, to take effect in default of 
children, would come in important provisions having 
reference to the foregoing trusts for children or issue. 

Thus there would be a hotchpot clause precluding a 
child in favour of whom or whose issue any appoint- 
ment may have been made from sharing in the unap- 
pointed paxt of the trust funds without bringing the 
appointed share into account, or, to speak familiarly, 
without giving credit for it. 
Maintenance. It would also formerly have been essential that 
a maintenance clause should be inserted, of which the 
effect would have been to provide for the destination of 
the income of the trust funds after the deaths of the 
parents during the minority of the children if that 
contingency occurred. The scheme of this clause was, 
broadly, to empower the trustees in the supposed event 
to apply all or part of the income of the expectant 
share of any minor for his or her maintenance and 
education, with liberty to pay it to the infant's 
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guardian without being answerable for its appUeation, 
and to invest the residue, if any, of the income at 
compound interest, and add the accumulations to the 
capital of the share, but with power to resort to any 
accumulations of preceding years, and apply them for 
the purposes of maintenance and education. 

I have spoken of this clause in the past tense for a 
reason which I will now explain. The 26th section of 
Lord Oranworth's Act (23 & 24 Vict. c. 145), contained 
provisions for enabling trustees to apply income for 
purposes of maintenance or education, imder certain 
conditions. The section was undoubtedly intended to 
supersede the necessity for inserting express powers of 
maintenance, but it was too limited in its terms to meet 
with general approval from the conveyancers, and the 
statutory provision was not usually relied on as render- 
ing needless the express clause. 

Now, however, this section has been repealed and 
replaced by the 43rd section of the Conveyancing and 
Law of Property Act, 1881 (44 & 45 Yict. c. 41), which 
enacts that, where any property is held by trustees in 
trust for an infant, either for Ufe or for any greater 
interest, and whether absolutely or contingently, on his 
attaining the age of twenty-one years, or on the occur- 
rence of any event before his attaining that age, the 
trustees may, at their sole discretion, pay to the infant's 
parent or guardian, if any, or otherwise apply for or 
towards the infant's maintenance, education, or benefit, 
the income of that property or any part thereof, whether 
there is any other fund applicable to the same purpose, 
or any person bound by law to provide for the infant's 
maintenance or education or not. Then follows a 
direction that the trustees are to accumulate all the 
residue of the income in the way of compound interest, 
by investing the same and the resulting income from 
time to time on authorized securities, and are to hold 
the accumulations for the benefit of the person who 
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ultimately beoomes entitled to the property from which 
they arise, but with liberty to apply the aooumulations, 
or any part of them, as if they were income of the 
current year. The section concludes with a proviso that 
it shall apply only if, and as far as, a contrary intention 
is not expressed in the instrument under which the 
interest of the infant arises, and shall have effect subject 
to the terms and provisions of that instrument. 

This new provision is, in several important respects, 
wider in its terms than the repealed section of Lord 
Oranworth's Act (6), and it would not, I think, be rash 
to anticipate that an express power of mamtenance wiU 
drop out of settlements, unless in exceptional circum- 
stances. 

I would point out to you, as a corollary to what I 
have juBt been saying, that when it is desired in any 
case to curtail the large powers of maintenance conferred 
• by the Act (as, for instance, by specifying a fixed maxi- 
mum sum for maintenance), it wiU be necessary to 
express the contrary intention carefully in the instru- 
ment. 

I shall have occasion hereafter, in one of my Lectures 
upon Wills, to recur to this subject of maintenance in 
its bearing upon legacies (o). 
Advanoement The third and last of the group of provisions which 
olauae. ^^ gjg j^q^ considering is what is termed the advance- 

ment clause, which empowers the trustees, with the 
consent of the parents or surviving parent, and after 
the death of the latter, at their own discretion, to 
advance some given proportion of the expectant share 
of an infant child or remoter issue of the capital of the 
trust funds for the infant's advancement in life. The 
proportion over which this power is given varies, but is 
usually not less than one-third, and rarely, if ever, more 



{b) See Clerke and Brett's Convejanciiig Acts, 2nd edit. p. 157. 
{e) See post, Lecture VIII. 
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than one-half of the share. I need haxdly say that it 
is a most important and valuable power. 

Beverting next again to the main thread of the trusts, Final trostB 
there will now come the final trust, to take e£Eect in j^sue.* ^ 
default of issue of the marriage, and this will, as to the 
fund settled by the husband, take the simple form of a 
trust for him absolutely. And in the case of the wife's 
fund, there will be a corresponding absolute trust in her 
favour, in the event of her surviving her husband, but 
the trust, to take effect as to her fund if she should die in 
her husband's lifetime, needs a little more explanation. 

Before the Married Women's Property Act, 1882, came 
into force, the usual trusts in this event were as follows : — 

First, that the fimd should be held upon such trusts 
as the wife should, notwithstanding coverture, appoint 
by will ; and, secondly, in default of appointment, that 
the fund should be held in trust for the wife's next of 
kin, exclusive of her husband. 

Tou will readily see that the necessity for these 
trusts has been largely affected by the statute, and 
that they were intended mainly to meet the difference, 
in the legal position, of a wife as to her own property 
where she died in her husband's lifetime, and where she 
survived him ; but I think that there is still a good deal 
to be said in favour of retaining them, and I will try to 
explain my reasons for that conclusion. Suppose that the 
trust is in favour of the wife absolutely, irrespective of 
whether she survives her husband or dies in his life- 
time, and apply that to the latter case which we are 
considering. The wife would now, under the Act, be 
entitled in the supposed case to deal with this absolute 
interest during her life, subject, of course, to the life 
interests of herself and her husband, as well as by her 
will. Is it desirable to place it in the wife's power to 
dispose, otherwise than by will, of that which cannot 
come into possession until her death, which, if dealt 
with inter vivos ^ can only be dealt with as a reversionary 
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interest P That is a qnestion to wHoli some people 
would give an affirmative and some a negative answer, 
and I am very far from asking you to accept my own 
conclusion as infallible, but it is my personal view that 
it is better, on the whole, in the interests of both parties, 
that the wife's powers of disposition should be limited 
to a power to appoint by her will, as under the trust in 
use before the statute, because it appears to me that the 
few oases in which the larger power might be used 
wisely, and without -imdue pressure or influence from 
the husband, or imprudence on the part of the wife, 
would be coxmterbalanced by a much larger number of 
cases in which the existence of the power might furnish 
a temptation to exercise it improvidently, and to sacrifice 
the true interests of the wife and her family. Then, as 
to the second trust —that, in default of appointment, the 
property is to go to the wife's next of kin, exclusive of 
the husband — this is clearly traceable to the general 
principle that the settled funds should, in default of 
issue, revert ultimately to the source from which they 
proceeded. If, under the Married Women's Property 
Act, 1882, a husband is still entitled to his wife's per- 
sonal property in the event of her dying intestate, then 
the trust is stiU necessary if the old result is to be 
attained, because if the wife is made absolute owner the 
husband will only have to administer to her effects to 
entitle himself to the whole of the settled fund. But 
then, as I have pointed out, it is said to be doubtful 
whether a husband married to-day is still entitled to his 
wife's personal estate as her next of kin, and imtil that 
doubt is judicially solved it is impossible to declare 
with absolute certainty whether the form of trust 
hitherto in use, by which he is excluded in terms, is or 
is not necessary to produce the result expressed in its 
language. 

Upon the whole, therefore, you will see that while 
one at least, and possibly both, of these ultimate trusts 
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of the wife's settled fand may be said to be afieoted 
by modem legislation, there are weighty reasons why 
the draftsman should still retain them. 

To the provisions which I have enumerated as those Appointment 
most ordinarily to be found in a settlement may next be trustees. 
added, not a power to appoint new trustees, because that 
is now by universal practice omitted, in reliance upon 
the statutory powers given by the 31st section of the 
Conveyancing and Law of Property Act, 1881 (44 & 45 
Vict. c. 41), but a clause which declares by whom the 
statutory power is to be exercised. In the absence of 
any provision on the point, the statute confers the right 
of exercising this power upon the surviving or con- 
tinuing trustees, or the personal representatives of the 
last surviving trustee, as the case may be, but it is very 
commonly wished that the power, or at aU events a voice 
in exercising it, shaU rest with one or more of the 
beneficiaries, and, in this event, a clause must be inserted 
giving effect to the desire. 

I have dwelt so far entirely upon the usual every- 
day provisions of a marriage settlement of personal 
estate, provisions which you wotdd expect to fijid as a 
matter of course, and none of which should be left out 
without some sufficient and special reason ; but there is 
one important clause which, before the Married "Women's 
Property Act, 1882 (45 & 46 Vict. c. 76), became law, 
was so commonly inserted that, but for that Act, I should 
have had no hesitation in placing it among the group of 
clauses which I have brought before you, and, even now, 
it is of sufficient importance to merit a special place 
mid-way, as it were, between usual and more or less 
unusual provisions. I refer to a provision for the Provision for 
settlement of the after-acquired property of the wife. ^^ffiSer^* 

We have already seen what was and is the position of acquired 
the husband with regard to his wife's personal estate P'^P®"^* 
irrespective of any settlement ; that, having once had 
paramount rights, he is now reduced to complete 



176 wife's aftee-acquired peopeett. 

nonentity. Under the former law it was usually con- 
sidered wise and just, in the wife's interests, that any 
property which might come to her during the coverture 
should not find its way into her husband's pockets, but 
should be made secure by being, as it were, incorporated 
by anticipation into the marriage settlement, in the 
shape of its being agreed that it should be paid to the 
trustees and held upon the trusts which I have described 
as attaching to the wife's settled funds, or, less com- 
monly, that it should become the wife's absolute separate 
estate. 

We may dispose of the latter of these two plans at 
once. As the law now stands, any property accruing to 
the wife is her separate estate, and if the protection is to 
stop at that point, no provision in any settlement is 
needed to secure it. 
Oonsidera- But upon the other method, as upon the trusts of the 

u^iir™^^ wife's property generally, arises the point which we 
have already considered. Does the statute go far enough 
to afford reasonable protection to the wife, as compared 
with that which can be secured by the machinery of a 
continuing trust P I have already expressed my opinion 
in the negative upon this as a general question, and 
need only say that my view applies just as strongly to 
the case of after-acquired as to existing property of the 
wife; indeed, it is obvious that in principle there is 
practically no distinction between the two cases. If the 
wife has absolute control over her means, and her 
husband wishes her to exercise it improvidently, she 
must either yield to pressure which may end in disastrous 
results, or she must decline to do so, which, according 
to the ordinary experience of human nature, is not 
calculated to promote domestic bliss. If, on the other 
hand, her property is in the hands of Mr. A. and Mr. B. 
as trustees, she is in a position in which she has no 
power to gratify her husband's desire to make ducks 
and drakes of her property, and cannot be subjected 
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to any risk of disagreeable oonsequenoes for refusing to 
do so. 

Of course there are exceptions to this as to every 
rule. There are cases here and there in which the tying 
up of a fund in trust proves, in the events which happen, 
to be detrimental to the interests of the husband and 
wife; but I am pursuaded that such cases axe the 
exception, and cannot for a moment be weighed in the 
scales against the benefit conferred by these provisions 
for the protection of the wife's property. 

I have said thus much as to what may be called the 
poKcy of this provision, both because of the bearing of 
the Married Women's Property Act, 1882, upon it, and 
because the subject is one upon which a solicitor is often 
called upon to express his views and as to which he 
possesses opportunities, such as fall to the lot of few 
clients, of forming a sound opinion. The ordinary lay 
client may be supposed to be capable of imderstanding 
the purport of this term of the settlement when it has 
been explained to him, but he will certainly need to have 
it brought to his attention, and you cannot possibly dis- 
charge yourselves eflSciently of the duty of placing 
it before him unless you have a clear appreciation of the 
state of the law which the provision would modify, and 
of the practical considerations involved in it. 

As to the form of the provision, the use of loose and Form of the 

11 1- • 'J. 1. J 1 £ fL* provision. 

careless language has given nse to a great deal oi liti- ^ 
gation. The questions litigated have, as you would 
guess, been such matters as these — within what Umit 
of time it has been confined, to what description of 
property it has extended (especially in connection 
with reversionary interests), and whether it has been 
so framed as to bind the husband or wife, or both. 
Treating the subject, as I do, from the point of 
view of your having occasion to prepare a settlement, 
and looking to the fact that many of the cases turn 
upon points which, since the Married Women's Pro- 

T. N 
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perty Act, do not possess the same practical impoitanoe 
as ionmefAj, it would hardly serve any nsefol purpose 
to examine in detail the lesolts which have followed 
from the nse of inappropriate language, and I would 
rather direct yonr attention to the consideration of what 
is the proper frame of the provision. 

With regard to what may be called the operative 
words, the most approved plan is to frame the clause as 
a declaration and agreement, which of conrse carries 
with it the legal result of a covenant both of the 
husband and wife {d). 

Again, as to the period over which the covenant is to 
extend and the property which it is to embrace, the 
approved method is to make it include all real or per- 
sonal property, exclusive of property acquired at one 
tune and not exceeding in value a certain minimum 
amount, and excluding also such subjects of property as 
furniture or jewellery, which the wife is, or she or her 
husband in her right may during the coverture become 
seised, or possessed of, or entitled to, or acquire a power 
of disposition over, for any estate or interest iu posses- 
sion, reversion, remainder or expectancy {e). This 
scheme, as you will observe, is very comprehensive, and, 
with the exceptions which I have mentioned, sweeps in 
every interest to which the wife is entitled at the time 
of the marriage, or may afterwards acquire during the 
coverture. It is to be borne in mind that there may be 
instances here and there — I refer more especially to the 
case of your being concerned for the husband— in 
which there may be a EuflScient reason for not depriving 
the husband and wife of the control of the capital of 
any fortune that may come to the latter during the 
marriage. But the practical course to adopt where any 
general rule applies is, I think, to walk by the light of 

{d) Davidson's Precedents, 3rd edit. VoL III. p. 196 ; Prideauz's 
Precedents, 12th edit. Vol. II. p. 235. 
(*) Davidson's Precedents, 3rd edit. Vol. III. p. 200. 
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that rule, and when exceptions arise to deal with them 
as exceptions, and to be satisfied of the sufficiency of 
the reason for so treating them. 

So far we have been travelling on ordinary lines. I Variatioiig 
now propose to turn aside a little from the beaten track provirioiifl.*^ 
and to ask you to consider the principal variations from 
the most ordinary provisions of a settlement of per- 
sonal estate. As compared with the clauses of which I 
have been speaking, they may be considered as excep- 
tional ; but the cases to which they may with practical 
advantage be applied are quite sufficiently numerous to 
render it a matter of necessity that you should be 
familiar with them. They fall conveniently into the 
two divisions of variations of the ordinary trusts of a 
settlement irrespective of the nature of the property 
settled, and of special points attaching to particular 
classes of property put into settlement. 

We have seen that the usual plan is to give the yariationa 
husband the first life interest in his property and the ^j^^redF too- 
wif e the first life interest in hers. This rule of course P«rty settled, 
may be departed from at the pleasure of the parties, 
and, upon the question of general principle, it is said 
that the weighty opinion of Lord St. Leonards was 
adverse to giving the wife the first life interest in her 
own fortune. But the general voice of the profession (i) As to 
has long since pronounced itself in favour of the rule as perty! ^^' 
I have stated it, and, as we need not concern ourselves 
either with exceptional views or with the caprices of 
individuals, I limit myself strictly to the consideration 
of those cases in which a proposed variation has some- 
thing like a general principle in its favour. I know of 
no such principle applied to the rule of giving to the 
wife the first life interest in her own personal property. 
In the case of the wife owning considerable landed pro- 
perty, the social position which the ostensible owner for 
the time being occupies is sometimes considered a 
sufficient reason for giving her husband the first life 

n2 
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interest and confining her interest during his life to a 
jointure ; but this special reason has no application to 
personalty, and I am unable to suggest another pos- 
sessing any general application. 
(2) As to With regard to the husband's property, however, it 

own property, niay be desirable to shift the first life interest to the 
wife for a reason which you will quickly appreciate. 
The object of a marriage settlement, as I have said, is 
to make a provision for the husband, wife, and children. 
Now, generally speaking, the husband, wife, and 
children will all derive their due share of benefit from 
the income of the settled fund while it is paid to the 
husband. But suppose that the husband is in trade, 
and he fails in business and becomes insolvent, his life 
interest will be a target for his creditors to shoot at, and 
raay, by process of law, be made available for payment 
of his debts. For remember that, although marriage is 
a good consideration, and a marriage settlement holds 
good against creditors on that account, there is no equity 
on the part of wife or children to protect any interest 
given by the terms of the deed to the husband from 
being made available to meet his obligations. Accord- 
ingly, wherever there is any cause to fear that the in- 
come of the husband's property, if given to him, may be 
diverted from the purposes of home expenditure, which 
may be supposed to have been in the contemplation of 
the parties at the time of the marriage, to the prejudice 
of the wife and children, and for that matter to the 
husband's own prejudice — it is deemed prudent to give 
the first income of the whole of the settled property to 
the wife, and to run the lesser risk of her making an 
unwise or improper use of the power placed in her 
hands rather than the greater risk of the income being 
swept away by the husband's creditors. Perhaps I 
need hardly say that the husband's creditors do not 
quite appreciate this view of the situation, and are apt, 
when he fails in business, and they find that his home. 
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his furniture, and the income on which he is living are 
caref ullj protected from their claims, to use unparlia« 
mentary language about marriage settlements. 

As to property brought into settlement by himself — 
by which I mean actually belonging at the time of the 
marriage to him personally and not settled by his father 
or anyone else on his behalf — the method which I have 
just described is the only one by which the settled 
income of the husband can be protected from his own 
debts and engagements, but in so far as his interest in (3) Astopro- 
any property settled by or on the wife's part or on the on'husband^s 
husband's side, but not by him, is concerned, there are »<!© |>^t ^^ot 
yet two other plans, the validity of both of which has ^ 
become firmly settled, though, as to the latter, after 
considerable doubt. 

I may explain these devices, by applying them to 
the case of the husband's usual life interest in his 
wife's settled fund, in the event of his surviving her. 
The first method would be, to insert a provision in the 
trusts of the settlement, declaring that this interest 
shall be determined in favour of the next limitation, 
not only at the husband's death, but also in the event 
of his bankruptcy, insolvency, or, as Mr. .Davidson 
comprehensively expresses it (/), any act or event in- 
consistent with his personal enjoyment. This, as you 
will see, defeats the husband's creditors, but it also puts 
an end to his own interest, and lets in the next limita- 
tion. 

The second device is much more favourable to the 
husband, and its abstract morality is, to my mind, 
open to very considerable question, but the law has 
after much hesitation upheld it. It is to provide that, 
in the event of the husband's bankruptcy and so forth, 
his interest shall determine, but that th^ trustees may, 
in the exercise of a discretionary power given to them, 

(/) Davidson's Precedenta, 3rd edit. Vol. III. p. 126. 
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apply the income with power of exclusiTe seleotioii in 
favour of the husband and ifisue, or whatever objects of 
the trust may be specified. It is said by Mr. David- 
son {g)y that under such a trust as this, the trustees 
may, in fact, actually pay the income to the husband 
himself, for the purposes of personal or family ex- 
penditure, thereby virtually giving him a protected life 
interest, differing very little from the inalienable interest 
conferred on married women, by means of a direct 
restraint upon anticipation. 
Provision for The next deviation from ordinary trusts, to which I 

S Memlture ^^^ ^ ^^^ 7^^^ attention, has reference to the con- 
death of either tingency of the premature death of either parent. The 
^"^ ■ usual trusts, as I have pointed out, would, on the 

happening of a death, give the income to the survivor, 
and then the capital among the children of the 
marriage. But, suppose, as is frequently the case, 
that everything the wife possesses is swept into the 
settlement, and that the husband dies when she is still 
young, leaving her, perhaps, with one child. It may 
reasonably be supposed, that she will very likely marry 
again, and have a second family. But, under the 
ordinary trusts, her one child by the first marriage, 
will get the whole of the trust property, and her 
children by her second marriage, will not get a shilling 
of their mother's fortune — a result of which the in- 
equality and injustice are too obvious to need com- 
ment. 

If we suppose the death of the wife, instead of that 
of the husband, we find the same result ; but there is 
this practical difference between the two cases, that the 
husband will, presumably, be more likely, and better 
able by his exertions and earning powers, to make a 
provision for the children of his second marriage than 
the wife. Still, as I say, the result is the same, so far 

(^) Davidson*!} Precedents, 3rd edit. Vol. III. p. 191. 
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as the settlement fund is concemedy and the likelihood 
of its working unjustly, according as the husband or 
wife surviyes, is onlj a question of degree. 

The case which. I am supposing is manifestly not 
very unlikely to arise, dependent as it is on no more 
remote contingency than the death of either the 
husband or wife, followed by the marriage of the 
Burviyor, and the birth of issue of that marriage. 

As to the mode of dealing with this matter, the 
point to bear in mind at starting is that the proyision 
should be reasonable, and it is obyious, that the datum 
point from which to calculate what is reasonable, would 
be furnished by the amount of the settled property, and 
the number of children of the first marriage, who may 
become objects of the settlement. The most approyed 
method, I think, is to giye to the wife, if it be the 
wife's fund in question, a power exerciseable in the eyent 
of her Buryiying her husband, to appoint by deed or 
will, to any future husband, the income of any part of 
the trust funds, not exceeding the proportion presently 
mentioned, and to iippoint, in like manner, any part of 
the capital not exceeding the same proportion, for the 
benefit of the children, or remoter issue of any future 
marriage, and in the instrument of appointment, to 
confer on herseU and her husband and the suryiyor a 
power of appointment among their issue ; and also to 
giye to the trustees of the settlement powers of adyance- 
ment for the benefit of such issue ; thus, as you see, 
engrafting on the settlement a sort of contingent power 
of making a fresh settlement applicable to a future 
husband, and issue by him. Then would follow the 
proyision defining the extent of the proportion. This, 
I need hardly say, admits of no settled rule, and is 
essentially a matter for discussion, but the right principle 
is, I think, a sort of sliding scale by which the proyision 
for the children of a subsequent marriage is made to 
bear a maximum relatiye proportion to the shares of the 



184 ^CEPnONAL TBU8T8 — SOLICITOR'S DUTT. 

children of the &ret xnaixiage. The form of danse is 
necefiaarily loBg and complicated in language, bnt you 
will find a good illnstration of it in Prideanx's Pre- 
cedents, 12th edit. Vol. H. pp. 268—270. 

In sketching the outline of this group of proyisions I 
have taken the case of the power being given to the 
wife. The same provisions apply convertibly to the 
case of its being given to the husband. 

You will, I think, agree with me that this variation 
of the ordinary clauses of a marriage settlement may, 
in some eases, be very right and just, and that the 
matter is one to be carefully borne in mind by a solicitor 
who is called upon to prepare or peruse such a settle- 
ment. As to the cases in which it should be suggested 
to your client that the settlement should contain pro- 
visions applicable to a second marriage, there is not very 
much to be said. As I have already indicated, the 
finger of common sense points rather in the direction of 
the wife's than of the husband's settled fund, and 
especially where the whole of her probable f ortime is 
brought into settlement. You will also readily see 
that elaborate provisions of this kind are scarcely 
appropriate where the settled property is of small 
amount, or, again, where the settled fund does not re- 
present all, or nearly all, of the settlor's fortune, and 
other means therefore exist out^of which the children of 
a future marriage may be provided for. 

In concluding what I have to say upon <his part of 
my subject I would impress upon you that no special 
provisions of this, or any other kind, should ever be 
inserted in the draft of a settlement without the full 
knowledge and approval of your client, however much 
you may be persuaded of their justice and propriety, 
even where he places his interests in your hands unre- 
servedly. The right course, whenever you propose to 
depart from a beaten track, is to submit the point to 
your client, to give him your reasons for the view which 
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you entertain, and then to leave the decision to him* 
When you have suggested all the points which call for 
his detennination, and have placed them before him, 
with the arguments which appear to you to be capable 
of enforcement pro and con, you will have discharged 
your duty, no matter whether his decision be right or 
wrong. But you will not discharge your duty, in the 
true sense of the expression, if you journey along your 
road looking neither to right nor left, paying no regard 
to special circumstances, and using the same precedent 
as a model for a dozen different settlements, as if it had 
some magic power of fitting all alike without distinc- 
tion. The young solicitor who seeks to be a master of 
his professional work, and not a drudge, must give his 
whole mind to each individual matter, and realize that 
ingenuity and suggestiveness are never thrown away. 

The next and last departure from the ordinary clauses Provision for 
of a Bettiement of personal estate to wluch I desire to SS ta 
draw your attention is a group of provisions sometimes real estate. * 
inserted where it is desired to confer on the trustees a 
power, exerbiseable at the request of the life beneficiaries 
or one of them, to invest all or part of the trust funds 
in the purchase of real estate. The mode in which this 
may be effected consistently with preserving the per- 
sonal estate character of the settlement is to declare 
that the real estate, when purchased, shall be held in 
trust for sale, and then will follow provisions as to the 
sale, the letting of the property, and application of the 
rents until sale, and so forth, closely analogous to those 
of which I have already explained the purport in 
connection with the bringing of real estate into settle- 
ment as personalty. 

Now this power is one for which a client here and 
there may possess a strong liking, and in such a case 
you will, of course, be acting rightly in fulfilling his 
wishes ; but I do not, for my own part, regard it with 
favour, and I do not think that in ordinary circumstances 
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asolioitor is called upon to suggest it of his own accord; 
on the contraryy I think that he mil better discharge 
his duty by resisting its insertion and pointing out the 
arguments against it where a reasonable opportunity of 
doing so is afforded to him. 

To see what those arguments are we must come back 
once more to first principles, and remember that the 
object of a marriage settlement of personal estate is to 
provide a sure means of subsistence for husband, wife, 
and children, and not the acquisition of landed pro- 
perty. The investment of trust funds in real estate 
carries with it of necessity a great increase in the 
trouble and responsibility cast upon the trustees, and 
more or less probable contingencies of future difficulties 
in the administration of the trust. The property pur- 
chased may deteriorate in value or marketable qualities 
and situation. It may be left on the trustees' hands 
for a more or less extended period, and perhaps during 
the minority of infant beneficiaries, unlet and requiring 
an expenditure in repairs and upkeep which the trustees 
have no means of meeting at all or without crippling 
funds sorely needed for other purposes. The question 
whether this or that outlay would properly fall on 
income or capital may be one of considerable nicety. 
And last, but not, I think, practically least, the trustees 
may be subjected to the importunities of beneficiaries 
with limited interests, by whom the machinery and 
restrictions of a trust are often regarded with im- 
patience even where created by their own act, to pur- 
chase some particular property where the judgment of 
the trustees is opposed to the project. Then follows an 
almost inevitable soreness and the establishment of 
relations, the reverse of pleasant, between the trustees 
and the cestuis que trust or between the trustees them- 
selves, all the more to be deplored when it is remem- 
bered that they presumably start those relations on terms 
of mutual intimacy and confidence. 
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For all which reasons I venture to think that this 
power to purchase freehold or leasehold property is, in 
the vast majority of cases, not a desirable adjunct to a 
settlement of personal estate. 

Let us turn now to the consideration of a few parti- Particular 
cular subject-matters of settlement which leave their setSKment 
impress on the provisions of the deed. 

Among these come first and foremost a very common Policies of life 
subject of settlement — policies of life insurance. insurance. 

Now, you are all well aware that a policy of in- 
surance, unless it has been in existence for a great many 
years, possesses little value during the life on which 
it is effected, for the simple reason that in order to keep 
it in force periodical premiums have to be paid, and that 
it may be forfeited by a breach of its provisions in 
other respects. It follows that, as a subject of settle- 
ment, a new policy can only be regarded as of value to 
the extent to which it can be reasonably anticipated that 
these premiums will be regularly paid and the other 
conditions of the policy performed. To secure this Payment of 
there will be as of course a covenant by the person who P'®""^^™*'- 
brings a policy into settlement to pay the premiums and 
to do no act to invalidate it. But this personal cove- 
nant may, like any other personal covenant, break 
down, and it is very desirable to bolster it up in some 
way, as far as the payment of premiums is concerned, 
with collateral powers which may enable the trustees to 
meet the emergency. One obvious mode of doing this, 
if other funds are brought into settlement, will be to 
empower the trustees to apply income arising from them 
in payment of premiums. Failing that resource, there 
is nothing for it but to authorize the trustees in general 
terms to pay the premiums out of any monies available 
for the purpose, and, if they think fit, to surrender the 
policy to the life office so as to secure for the settlement 
purposes, in the last resort, some salvage at least out 
of it. 
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You will observe that in seeing to the keeping up 
of a policy the trustees of a settlement undertake a 
good deal of responsibility, and it is usual and proper 
to insert special provisions absolving them from any 
obligation to enforce the covenant to pay the premiums, 
and even from any liability for the consequences of the 
policy becoming void from any cause. How far this 
last clause would be held to absolve trustees in the 
event of their simply abdicating their functions and 
allowing the policy to become void without even inform- 
ing themselves on the point, or lifting a finger to prevent 
it, is a question to which I should await a judicial 
answer with some trepidation if the remark applied to 
myself, because the Court has a way of very much 
narrowing down the effect of sweeping words of in- 
denmity. 
Bonuses on The profits declared periodically in the shape of 

^ ^' bonuses upon a policy put into settlement are, in the 

absence of special agreement, treated in law as part of 
the capital of the trust fund ; the Court, as Mr. Joshua 
Williams, in his work on the Law of Personal Pro- 
perty (A), observes, usually considering every bonus, 
whether of additional joint stock or shares or simply of 
money, as part of the capital, unless it appears to be 
nothing more than an increased dividend arising from 
the increased profits of the year. The same writer adds 
that, in the absence of any special provision to the con- 
trary, every bonus ought to be invested upon the trusts 
of the settlement, and the income only paid to the 
tenant for life. 

I would pause here to ask you to note in passing that 
the words which I have just read have a wider applica- 
tion than to policies alone, although they certainly 
include them, and may on that account also be usefully 
remembered. 

(h) nth edit. p. 311. 
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It is not, however, at all clear to my mind, upon prin- 
ciple, that bonuses declared on a policy ought, in the 
absence of its being so declared, to be treated as capital. 
They are mere accumulations of profits periodically 
divided, and in the American offices they are, I think, 
actually divided every year. But doubt upon such a 
point as this can never arise upon a properly drawn 
settlement, because the mode of dealing with bonuses 
will be in terms provided for. One very reasonable plan 
is to give the trustees a discretion, or the person who 
has to pay the premiums an option, to have the bonuses 
applied in reduction of the premiums. Another method 
is to give the person who settles the policy an absolute 
option as to the mode of dealing with bonuses. And a 
third, and I think not desirable because not sufficiently 
elastic, way is to declare without qualification that they 
are to be added to the sum assured, or are to be paid to 
some object of the settlement. 

I need hardly say that the trusts of a life policy must Trusts of 
necessarily differ from those of settled funds generally ^ ^' 
in the matter of dropping out the life of the person on 
whose life the insurance is effected. Thus, where the 
husband effects the insurance the only life interest will 
usually be that given to the wife in the event of her 
surviving him, and then will come the trusts for the 
issue. But this observation has, of course, no applica- 
tion to what are called '' Endowment Policies " — that 
is, policies payable at a certain age, or after payment of 
a certain number of premiums. Here a life interest 
should obviously be given to the husband, to take effect 
if he lives to complete the period or the payments. 

I must not leave the subject of policies of insurance Statutory 
in connection with settlements without pointing out to ^hoIm!'^** 
you that they ore specially favoured by the legislature, 
a circumstance which may be supposed to rejoice the 
heart of the Thrift Society. If you turn to the 11th 
section of the Married Women's Property Act, 1882 
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(45 & 46 Yict. 0. 75) y which replaces a similar section in 
the Act of 1870 (33 & 34 Vict. o. 93, s. 10), you will 
find provisions for making a sort of settlement of a 
poKcy, on the part of a husband, by the simple expedient 
of expressing in the policy itself that it is for the benefit 
of his wife and children, or any of them ; and the same 
power is given to a wife as to a policy expressed to be 
effected for the benefit of her husband and children, or 
any of them. The machinery of a trust is impressed in 
a rough and ready fashion on such a policy, and it is 
declared concerning it that it shall not be part of the 
estate of the person effecting it so long as any object of 
the trust is imfulfilled, or be subject to his or her debts. 
The life offices give every facility for carrying out these 
provisions, and some of them, I believe, will accept the 
actual trusteeship of the policies issued by them under 
the Act. 

The statute may well be made use of where the means 
are small, a policy the only subject of settlement, and 
the expense of an ordinary settlement deemed to be 
more than commensurate with the advantages gained 
by its more elaborate provisions for contingencies ; and I 
commend the section to your careful notice, and advise 
you to impress it upon your minds, by getting hold of 
the forms made use of by some life office for policies 
issued under the Act. 
Settlement of To go ta another subject, it is not very unusual to 
include furniture in a marriage settlement. 

Generally speaking, the advantages of protection 
gained by settling furniture are, I think, a good deal 
more than weighed down by the objections which the 
shifting and wearing out nature of the property, and 
the difficulty of exercising any real guardianship over it 
necessarily entail ; but where the husband is in trade 
the expedient may perhaps be prudently resorted to as 
a protection from his debts. One method — ^perhaps the 
best — of shaping the settlement, where the furniture 



fumitoie. 



VOLUNTARY SETTLEMENTS. 191 

is settled by the wife, is to impress an immediate trust 
for sale upon it, and declare the trusts of the purohase- 
monej, and then add a provision that the sale should 
not take place during the life of the wife without her 
consent, and that she may use the furniture for her 
separate use, and so on. The settlement would also 
contain clauses for enabling any one article to be sub- 
stituted for another, for insuring the furniture from fire, 
and for relieving the trustees from responsibility for its 
safe custody. These are the usual and proper precau- 
tions, but even when they have been taken there must 
still always remain from the inherent nature of the 
settled property, many objections which no ingenuity of 
draftmanship can surmount. 

Tou will remember that I divided settlements at the Voltot abt 
outset into the two broad divisions of settlements in con- ""^^•"*™'™- 
sideration of marriage or of some other valuable con- 
sideration, and voluntary settlements — that is to say, 
settlements not made for any of the valuable considera- 
tions of marriage, money, or money's worth. This 
second class of settlement may now claim our attention 
for a short space. 

The one essential distinction of all others between How they 
these settlements and those which we have been con- ^^^f^ 
sidering is their liability to be defeated by creditors, and other settle- 
by the subsequent acts of the settlor himself. This 
liability, so far as it relates to creditors, is dependent 
partly on very old and partly on modem statute law. 
The Statute 13 Eliz. c. 6, to begin with, renders void all 13 Elk. c. 6. 
conveyances whether of real or personal estate made 
with intent to defeat, hinder, or delay creditors, as 
against such creditors ; but with a saving in favour of 
purchasers for value without notice. This Act extends 
even to settlements made for valuable consideration; 
but you will not fail to observe that it applies only where 
there is at the time, and in connection with the maJdng 
of the instrument, an intention to defeat, hinder, or 
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delay oreditors. It would have no bearing, therefore, 
npon a volontaiy settlement made to-day by a man who 
is perfectly solvent and who becomes gloriously the re- 
verse three months hence. 

Upon the heels of this statute followed another of the 
27 Eliz. o. 4. same reign also still in force, the Act 27 Eliz. c. 4. 
This provides in substance that all voluntary convey- 
ances of real estate — ^to which class of property the 
statute is limited — and also all conveyances of real 
estate, with any clause of revocation at the grantor's 
pleasure, are void as against subsequent purchasers for 
money or other valuable consideration. This statute 
rides rough-shod over the tender consideration which the 
Court of Chancery has always displayed to the doctrine 
of notice, the effect of it, as described by Mr. Joshua 
Williams (i), being that any person who has made a 
voluntary settlement of landed property even on his 
own children may afterwards sell the same property to 
any purchaser ; and the purchaser, even though he have 
full notice of the settlement, will hold the lands without 
danger of interruption from the persons on whom they 
had been previously settled. 

So far we have it then that a voluntary settlement, 
whether of real or personal estate, made for the purpose 
of defrauding creditors, would be declared void, and 
that a voluntary settlement of real estate, for whatever 
purpose made, may afterwards be defeated by the settlor 
at his pleasure. But the bankruptcy laws have gone 
an important step further in the direction of protecting 
creditors. It was found that volimtary settlements 
became a favourite contrivance among reckless and dis- 
honest traders, and were constantly interposed between 
them and their creditors. A speculative trader who 
netted a large haul over some virtually gambling trans- 
action was often immediately seized with a virtuous 

(i) 'WllliamB' Beal Property, 13th edit. p. 80. 
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desire to settle the proceeds upon his wife and children. 
He could then go into another similar venture with a 
light heart, because if it eventuated in his total in- 
solvency he was in the satisfactory position of being 
able to offer his creditors a shilling in the pound and 
then retire to the bosom of his family to live on the 
income of the settled money until another speculation 
tempted him from that seclusion. To meet this state 
of things — though only, I must add, in a partial degree 
— ^the bankruptcy laws came to the rescue of creditors 
for the first time by a section in the now repealed 
Bankruptcy Act, 1869 (32 & 33 Vict. c. 71, s. 91). Bankruptcy 
This section was limited in its application to traders, ® ' 
and it declared as to them that any settlement of pro- 
perty, not being a settlement made before and in con- 
sideration of marriage, or made in favour of a purchaser 
or incumbrancer in good faith and for valuable con- 
sideration, or a settlement made on the wife or children 
of the settlor of property which had accrued to him 
aft^r marriage in right of his wife, should, if he became 
bankrupt within two years after the date of the settle- 
ment, be void as against his trustee, and should also be 
void against his trustee if he became bankrupt at any 
subsequent time within ten years after the date of the 
settlement, unless the parties claiming under the settle- 
ment could prove — ^thereby, as you see, throwing on 
them the onus which, under the Act of 13 Elizabeth, 
would have rested on those who sought to upset the 
deed — ^that the settlor was, when he made it, able to 
pay all his debts without the aid of the property com- 
prised in the settlement. The section concluded with a 
provision which I need not state at length, but of which 
the object was to bring within the net of the trustee 
any property which a trader might have covenanted or 
contracted, in consideration of marriage, to settle at a 
future time on his wife and children, but in which pro- 

T. o 
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peity he had no estate or interest at the time of 
making such an engagement. 

This section in the Bankruptcy Act, 1869, has, niih 
the rest of that Act, now heen repealed, hnt is Tirtuallj 
B su ki uyi cy repeated in the 47th section of the new Bankraptcy 
^^ ^^'- Act, 1883 (46 & 47 Vict. c. 52), with this one important 
exception — that in the new Act the distinction formerly 
existing for some purposes of bankraptcy law between 
traders and non-traders has been swept away altogether, 
and accordingly the operation of the new section ex- 
tends to all bankrapts alike. This change in the law 
came into force on the 1st January, 1884. 

I have explained somewhat at length how the law 
stands on this subject, because it is manifest that you 
cannot effectively advise a client as to the expediency of 
making a voluntary settlement unless you can yourself 
apply the general law to the special circumstances, and 
see how far they fit in ; and, from the same point of 
view, I will just trespass on the confines of an equity, 
rather than of a conveyancing, lecturer's province to 
Vtuatitj for impress upon you that, in order to bind the settlor, 
Mmnii^ every voluntary settlement must be attended by the 
doing of every act, whether it be the transfer of shares 
or of a mortgage debt, or anything else the subject of 
settlement, necessary for perfecting the assurance — a 
doctrine the application of which to cases where the 
subject-matter of transfer has consisted of mere equitable 
interests has given the Court much difficulty in the 
matter of determining what does, and what does not, 
constitute a perfect assurance. Several cases well illus- 
trating this difficulty are cited in Prideaux's Precedents, 
12th edit. vol. 2, pp. 221 and 222. 

From what I have already said you will, I think, 
have no difficulty in arriving at the conclusion that a 
voluntary settlement has not very much to recommend 
it. But there is yet another undesirable feature attach- 
ing frequently to these settlements which points still 
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further in the direction of their comparative uselessness 
in many cases. They very often reserve to the settlor Power of 
a power to revoke the deed at pleasure, so that he may, '^^^^ ^^• 
in fact, make it to-day and put it behind the fire to- 
morrow. At one time, indeed, the authorities all but 
went the length of saying that the absence of a power of 
revocation of itself made a voluntary settlement voidable 
by .the settlor, but modem decisions have disapproved of 
this view, and, in a case of Phillips v. Mulling 8 (L. R., PhUUpa v. 
7 Ch. App. 244), in which it was unsuccessfully at- ^"'««^'- 
tempted to set aside a voluntary settlement upon the 
groimd, among others, that it contained no power to 
revoke. Lord Hatherley laid down these propositions, 
which may, I think, be very usefully taken to heart by 
you and me : — 

" It is clear that a solicitor who advises a client, for 
" his own protection, to take a particular step of this 
" nature does assume a very responsible duty, and where 
'^ a person is induced to execute such a deed it must, in 
" order to support the deed, be shown that the nature of 
" the deed was thoroughly understood by the person 
" executing it ... . Whether there should be a power 
" of revocation or not must depend upon the circum- 
" stances, and it cannot be laid down as a general rule 
" that such a deed would be voidable unless it contained 
" a power of revocation." 

Speaking a little later on of the circumstances of the 
particular case. Lord Hatherley said : — 

" As to a power of revocation, it seems to me that if 
" such a power had been inserted the young man's 
" money would merely have been wasted, and that no 
** one but the solicitor would have derived any benefit 
" from the deed, for of what advantage would it be to 
" place the money in this way out of the young man's 
" control, and then give him power to destroy the 
" limitations whenever he pleased ? All that the law 
" requires in a deed of this description is that it should 

o2 
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'^ be effectivey and should not contain any extraordinary 
<' clauses unless those clauses are shown plainly and dis- 
" tinctly to have been brought to the notice of the 
" settlor, and to have been understood by him." 

A somewhat similar attempt to upset his own act was 
^«iry V. made by a settlor in the more recent case of Henry v. 
"^ ^'^^' Armstrong (L. E., 18 Ch. Div. 668), but he fared no 
better than the plaintiff in the case to which I have 
referred, and Mr. Justice Kay did not even call on 
the defendants. The grounds relied on were, first, 
that the plaintiff did not understand the purport of 
the deed, and secondly, that it was irrevocable. The 
first point, which was of course a question of fact, the 
judge decided against the plaintiff on the evidence, and 
on the other matter he said this : — 

" I was told that at the time when he executed the 
" deed he was going on the Stock Exchange, and his 
" object in executing the deed — which, it is said, was 
" pressed upon him by his father-in-law — was to protect 
" his wife and children. It is very common that a man 
" should execute such a deed when he goes into busi- 
" ness, and the ordinary way is that the deed should be 
" drawn without any power of revocation, because, if 
" there is a power of revocation and he falls into diffi- 
'^ culties or becomes bankrupt, the assignment of his 

" property would be practically useless I dis- 

" regard the circumstance that in this settlement there is 
" not any power of revocation, for any such power would 
*' be inconsistent with the objects of the settlement." 

It is clear from these cases that a power of revocation 
is by no means a mne qud non in the case of a voluntary 
settlement ; but it is also, I think, obvious that a client 
who irrevocably conveys his property away should know 
that he is doing so, and his solicitor's duty is to see 
that the settlor clearly comprehends the consequences of 
his act and exercises a deliberate choice in the matter, 
and it is not perhaps going too far to say that the ques- 
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tion whether the settlement shall or shall not contain 
the clause is a matter for the client and not the 
solicitor to decide, although the latter may, of course, 
with perfect propriety, express his views upon it. 

If the power of revocation is inserted, the value of the 
instrument, as Lord Hatherley pointed out, is necessarily 
not very great, and, upon the whole, I think you may 
take it as a sound general, but not by any means 
inflexible, rule that voluntary settlements are not de- 
sirable. 

It is not practicable to reduce to any order or scheme When 
the cases in which the rule may wisely be departed Jet^mSda 
from. Let me instance to you, however, such a case as desirable, 
this : — ^A widowed mother has an extravagant son, whose 
importunate calls on her purse-strings she has not the 
moral courage to resist, though she is conscious that she 
is yielding to a weakness that may speU ruin both to 
herself and her son, and in this state of things she con- 
sults you. I suggest to you that in such a case the 
expedient of a settlement, with its attendant machinery 
of a trust and trustees, and the consequent preservation 
of the due relations of income and capital, may be well 
and wisely availed of, even to the exclusion of a power 
of revocation. 

To take another class of instance altogether: — It 
happens at times that complications have arisen in the 
adjustment of family settled funds, or that irregularities 
have been committed in their administration which it is 
desired to condone, or that trust funds have been lost 
with or without some negligence or omission. If the 
parties concerned are all sui Juris and legally in a posi- 
tion to put an end to or vary the existing trust, and 
they genuinely desire to make mutual concessions and 
set matters straight, the object in view may often be 
attained by a deed of family arrangement amounting, in 
fact, to a re-settlement of the funds in such wise as to 
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put the trust again on a right footingy or as nearly so 
as the events which have happened wiU permit. 

A case came under my own notice, not long since, in 
which this course was adopted with the best results. The 
widow of a testator was his sole executrix and trustee, and 
was also entitled to a life interest in his property. She had 
so mismanaged the trust estate, in the best of faith but 
on the most extraordinarily wrong system, that she had 
committed, figuratively speaking, enough breaches of 
trust to make Lord Eldon turn in his grave. She had 
(amongotherthings) spentmore than the income, retained 
property which she was bound to sell, bought property 
which she had no right to invest in, and lent money on 
hopelessly unauthorized securities. In this state of 
things her children grew up, and when the facts were 
known, and the legal results pointed out, they all 
united in executing a deed in which the trusts of the 
testator's will were cancelled, fresh trusts closely resem- 
bling them declared, the mother released from all 
obligations, and policies on her life brought into settle- 
ment to make up for the loss sustained by the testator's 
estate through her irregularities. 
Their From the special nature of voluntary settlements and 

the varying circumstances in which they are executed, 
it follows of necessity that their actual provisions do 
not admit of classiQcation any more than the circum- 
stances themselves. A voluntary settlement by a 
husband on wife and children will naturally bear a 
dose resemblance in form, except as to recitals, to an 
ordinary marriage settlement, while a deed executed 
under circumstances such as I have just described will 
involve aU sorts of special recitals, and present as 
close features of similarity to a release as to a settle- 
ment. They embrace every rank in the degrees of 
draftsmanship, from the most simple and easy to the 
most complicated and difficult, and I can only advise 
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jou to exeroise oaref ally your discretion in each case, 
according to its circumstances, in determining whether 
the extent of the property at stake, or the difficulties 
of draftsmanship and of the questions of law involved, 
do or do not render it fitting that you should avail 
yourselves of the assistance of counsel. 

I have reserved as the last topic of this Lecture Obserrations 
some observations upon a subject which embraces of tnwtee.*^ 
equally settlements of all kinds, voluntary or otherwise, 
and which, in one shape or another, will constantly 
come before you in practice — I mean the office of 
trustee. 

When a man is asked by an intending testator 
whether he will consent to act as trustee of his will, he 
usually has to say " yes " (if he does say it) at random, 
in the sense that, generally speaking, he can form no 
guess either as to the period at which he wUl be likely 
to have to act — assuming that he survives the testator at 
all — or as to the nature of the duties which he will have 
to discharge ; and distance, if it does not lend enchant- 
ment to, at least removes disagreeable features from, the 
view. But when the same enquiry is made with 
reference to an intended settlement, it is quite a dif- 
ferent thing. It may, of course, be that the duties of 
trustee will probably be nil for a considerable period of 
time, as for instance, where the settled property is 
entirely of a reversionary character. But in the large 
majority of cases the active duties of trusteeship com- 
mence at once, and it is therefore obvious that an 
intending trustee should accurately inform himself of 
what those duties are. He is very often foolish enough 
to do nothing of the sort, to say "yes" without a 
thought, and to execute the documents put before him 
with as much unconcern as if they represented nothing 
but a trifling matter of form, ranking in importance a 
little above the appointment of the bridemaids and 
best man. But we are not concerned now with people 
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who do these foolish things, but with people who act 
with reasonable pradenoe and oaution, and who, before 
oommitting themselves to the oj£oe of trustee, seek the 
advice of their solicitor ; and I am anxious to assist jou, 
if I can, to a right understanding of what that advice 
should be, and also of the practical guidance which 
may usefully be given at the later stage of a trustee's 
having agreed to accept or having actually assumed 
that office. 
LUbOitiee of Now, in the first place, no one who has ever read 
anything about the rules of equity can fail to arrive at 
the conclusion that the office of a trustee is very far 
removed indeed from a bed of roses — so far, that the 
simile of a plank-bed would perhaps be nearer the 
mark. He is req)onsible to the uttermost farthing that 
he possesses, not merely for the discharge of his duties 
without dishonesty or fraud, but for a thousand lesser 
degrees of failure which graduate to so fine a point that 
he is frequently fixed with grievous responsibility for 
an act absolutely devoid of moral blame, and which 
may only subject him to liability because he is judged 
by a remorseless standard of law, consisting of cases 
decided often on narrow issues by narrow-minded 
judges. In very modem days some attempt has been 
made to break in upon these traditions. The late 
Master of the Kolls — who was as conspicuous for his 
breadth of mind as for his profound knowledge — set his 
face resolutely against the harsh treatment of trustees 
in our Courts, and I remember hearing bim express in 
Court only a few months before he died, in most em- 
phatic terms, a hope that the office of trustee would in 
time cease to be attended with liabilities and respon- 
sibilities which made men of the highest integrity and 
business capacity shrink from accepting it. But the 
judge who expressed the hope has gone ; the paradise 
for trustees which he pictured is not yet reached; and 
many more doctrines must be up-rooted and decisions 






trustee's retirement. 201 

reversed than is likely to be the case in my day or even 
in yours before his words can be fully accomplished. 

Therefore I say that if any client of yours who is 
asked to be a trustee has no special reason or binding 
cause to say " yes," if it is indifferent to him whether 
he accepts or declines, and the scale will be turned by 
the expression of an opinion from his professional 
adviser, then I conceive that your right course is to 
advise him to keep clear of the trust. 

I must not omit, as bearing upon the propriety of Diffioulty of 
that advice, mention of one point which is often over- J^"°^ ^^^ 
looked at the time of entering upon a trust. It is easy 
enough to become a trustee, but often very difficult to 
obtain release from that position. Mr. Joshua Williams 
says on this point (j) : " When a trustee has once ac- 
" cepted the office he has no right to retire, unless the 
" person having the power to appoint another trustee in 
'^ the event of his retiring should consent to do so ; or 
" unless from imforeseen circumstances the duties of 
'' the trust should have become more onerous than was 
" contemplated by the trustee when he accepted the 
" office." I ought, however, to say, in qualification of 
this passage, first, that it was written before the passing 
of the Conveyancing and Law of Property Act, 1881, 
the 32nd section of which has, in some small measure, 
facilitated the retirement of a trustee by providing that, 
where there are more than two trustees, one may retire 
without being replaced by a new trustee, where his 
co-trustees and any other person who may be empowered 
to appoint trustees shall consent to his doing so ; and, 
in the second place, I venture to think that the circum- 
stances in which a trustee may insist on retiring without 
consent are somewhat narrowly stated by the writer. 

There are, in truth, only three modes by which a 
trustee can divest himself of that character : — 

(j) Williams' Personal Property, 11th edit. p. 342. 
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Finty by ooiueiit of all parties mteieated — a WDsent, 
howerer, which can only be giYen if they are 9ui juris. 

Seoondlyy where there is some special power or pro- 
vision in the tmst instniment oiabling him to do so. 
This wonld, of conrsey be condnsivey bnt such a pro- 
vision is rarely f onnd. 

Thirdly, by application to the Oonrt. 

It is with refere nce to this third gronnd that Mr. 
Joshua Williams' observation appears to me to be a little 
misleading, and yon wiU^ I think, gain a more accorate 
view as to how the matter stands from the following 
passages which I have extracted from Lewin on 
Trusts (X) :— 

" The trustee may in every proper ease, though the 
*' contrary appears to have been at one time supposed, 
*' get himself discharged from the office by the substi- 
*' tution of a new trustee in his place on application to 
'^ the Court. . . . Where no new trustee can be found 
'* willing to act, the trustee's right to be discharged 
'^ must depend upon the curcumstances of the case. 
'^ ^ It- is a mistake,' observed Lord St. Leonards, ^ to 
'^ suppose that a trustee who is entitled to be discharged 
'' is bound to show to the Court that another person is 

'* ready to accept the office But if no one can 

'^ be found who wiU accept the trust the Court may find 
'* itself obliged to keep the old trustee before the Court, 
'' but will take care to protect him in the meantime.' " 
Mr. Lewin then emei^^ from Lord St. Leonards' 
dictum, and observes : — ^^ If a trustee wish to retire 
^* from mere caprice, it is not clear that the Court can 
'^ or will discharge him, unless another trustee can be 
*' found in substitution.' It is certain that the Court 
'' cannot divest bun of the estate before someone can be 
'* found to take it ; and, even as to the office, it is not 
'^ unreasonable that if a man once engages to undertake 

{k) 5Ui edH. pp. 47*5, 476. 
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** it, he shall not retire from it without any reason, and 
" so leavef the estate without a trustee." 

Tou will notice that Mr. Lewin does not express 
himself with much certainty, nor have I been able to 
clear up the point to my satisfaction on looking into the 
cases, but I think we may safely draw the conclusion, 
on the whole, that a reason, and, if I may use the ex- 
pression, a reasonable reason must exist to enable a 
trustee to get discharged from his office, unless there 
happens to be a willingness on all sides to fall in with 
his wishes ; and the fact that people who are prudent, 
and well-advised are slow to assume the post often acts 
and reacts in the shape of rendering it difficult to re- 
place an acting trustee with a suitable substitute. The 
foxes in the fable were not, as you will remember, per- 
suaded by the fox whose tail had been cut ofE in a trap 
to undergo the same operation voluntarily, in spite of 
his glowing description of the pleasures which he had 
experienced from going without it. 

But the preliminary advice of which I have spoken is 
sometimes out of place, or cannot from a variety of 
causes be followed. Few solicitors would advise a 
brother to refuse to act as a trustee of his sister's marriage 
settlement ; and if A. has become B.'s trustee, and A. in 
turn finds himself in want of a trustee, he naturally 
turns to B. to fill the place with a confident expectation 
that the request will be acceded to. Such an obligation 
may well be expected to be mutual. 

But, next, supposing this point to be got over in If office 
favour of an acceptance, the question arises, how far a ^^^t^^^^at 
proposed trustee should ascertain the nature of the trust infoimation 
before committing himself irrevocably to the actual required, 
terms of the particular instrument. I answer this by 
saying that he should most certainly gain this informa- 
tion fully and completely, and that he should do so, if 
possible, at the stage when the settlement is in draft, so 
that his solicitor may have the opportunity of consider- 
ing whether it needs any modification in the trustee's 
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interests. I have known a most important alteration to 
be made in the draft of a marriage settlement at the in- 
stance of an intending trustee. Again, the terms of 
the settlement maj disclose trusts of an unusual or 
onerous character which cannot perhaps admit of modi- 
fication by reason of the peculiar circumstances, or the 
character of the property. This observation applies 
with special force to voluntary settlements, which, as I 
have explained, are of all sorts and kinds ; and it entails 
upon a solicitor the duty of pointing out to his client 
what are the special difficulties of the trust. He can 
only do this effectively by going carefully through the 
instrument and putting himself in his client's shoes, 
and where the terms of the settlement impose an excep- 
tional measure of responsibility on the trustees, his 
advice may, I think, be summed up in this way: — 
" The office of trustee is one which you will be wise 
** to keep out of in any case in which you can do so 
" consistently with good taste and kindly feeling, or a 
" sense of moral obligation ; but if you feel bound to 
" accept it in this case, provided that there is no very 
" onerous or imusual duty attaching to the trust, then I 
** must point out to you that the settlement does entail 
" special obligations upon you." And you would then 
explain the nature of those obligations, express your 
views upon them, and afford your client all the materials 
for deciding whether to act or not. 

A little careful thought on your part, which you will 
of course come to apply with greater facility as you 
grow in experience, will enable you without much diffi- 
culty to put your finger on any provisions of an objec- 
tionable character. If you carry your minds back for 
a moment to what I have said in treating of other 
points, you will recall the difficulties attaching, for ex- 
ample, to a trust of such a class of property as furniture; 
the objections, again, which apply to the importation 
of a power to purchase land into a settlement of personal 
estate, and the difficulties in which trustees may be placed 
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both hj refusing and consenting to exercise such a 
power. As surely as any trust is in itself specially 
complicated or open to any serious question or likeli- 
hood of difficulty in the future, so surely must the 
acceptance of the office of trustee involve the assump- 
tion of a liability to special risk and trouble. 

I should be very sorry to mislead you upon any point 
of conveyancing practice, and I would therefore again 
remind you of what I said at starting upon this subject, 
that trustees very often do not take the precautions to 
which I have referred. It is the exception, and not the 
rule, for the draft of a settlement to be deliberately 
perused on behalf of a trustee. But, on the other hand, 
it is very clear that if a client proposed to be made a 
trustee asks your advice as to the acceptance of the 
office you can give him no counsel really worth having 
unless the opportunity is afforded to you of carefully 
looking through the instrument, and you will act rightly 
in requiring to adopt that course. 

With regard to such matters as are incidental to a Matters 
trusteeship actually started— these, of course, in the ^^^^*^ 
widest sense, open an almost boundless field quite out 
of place in a Conveyancing Lecture. But there are 
two practical points within my limits on which I may 
fitly say a word in concluding this Lecture — the 
necessity of making proper provision as to the custody 
of the trust property, and of exercising discretion 
and prudence as to the mode of investment of the trust 
funds. 

As to the first of these matters. If the property con- As to oustody 
sists of Q-ovemment stocks or inscribed fimds of any pj^^i^. 
kind, this will be a comparatively light responsibility, 
because the most important evidence of ownership is 
really represented by entries in books not in the 
trustees' possession. I am, of course, by no means sug- 
gesting that such documents as share certificates need 
not be kept with care, but only that they are, relatively 
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speaking, of much less importance than bonds payable 
to bearer, or title-deeds, or other evidence, of ownersbip 
capable of being fraudolently dealt with. It is the 
duty of trustees to place all such documents in some 
proper place of deposit — such as, for instance, a banker's 
strong-room — under their joint control, and you cannot 
too often or too strenuously impress upon a trustee 
client — because nothing is more frequently disregarded, 
or 80 likely to bring a trustee to harm when it is dis- 
regarded — that the Court shows no mercy to a trustee 
by whose supineness or ignorance it has been placed in 
the power of a co-trustee to misappropriate trust fimds. 
I know, of course, that in the nature of things the 
management of a trust very frequently falls upon the 
hands of one of the trustees to the practical exclusion of 
the others ; three or four trustees, scattered perhaps all 
oyer the country, cannot and will not act together in 
every little detail. But the line of what is reasonable 
and right is overstepped at once when this is carried 
the length of placing the trust property bodily in the 
hands of one of several trustees. The Court holds — 
and rightly holds, if I may say so — that the cestuis que 
trmt are entitled to what may be termed the joint 
integrity of all the trustees put together, and that they 
are not justified in remitting the beneficiaries to the 
powers of resisting temptation possessed by one of the 
trustees only. You will be doing valuable service to 
any trustee on whom you are able thoroughly to im- 
press this important fact. A man may decline to be a 
trustee ; he may hesitate long and anxiously before he 
accepts the office. But when he has accepted it he 
must discharge its duties, and he should be made to 
realize thoroughly that his responsibilities cannot be 
shifted on to the shoulders of others — that he holds a 
distinct individual position from the personal burden of 
which there can be no escape while he remains in the 
trust. 
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Next and last as to the inveBtment of trust funds. Ab to selec- 
The starting-point must obviously be this — ^that in no ment for teust 
oiroumstanoes should trust money ever be invested in a fimda. 
security not falling clearly and unmistakeably within 
the power of investment conferred on the trustees by the 
trust instrument. That is an inflexible rule admitting 
of no variation, and a departure from it may be disas- 
trous. But we may go a step further. Trustees are 
expected not only to adhere to the letter of the trust, 
but to use their discretion in the choice of securities, 
not so much from a strictly financial point of view, as 
with reference to any particular ckcnmBtanceB attending 
the investment, and I would specially impress upon you 
that large general words of indemnity and lauguage 
wide enough to confer an apparently boundless discre- 
tion can never be relied on as over-riding the general ' 
principles by which the acts of trustees axe judged, and 
absolving them from a proper and responsible perform- 
ance of the duties of their office. Mr. Charles Davidson 
mentions (/) a case within his knowledge in which a 
most eminent conveyancer had advised that trustees 
authorized to lend upon any security, real or personal, 
in their discretion could not safely invest in railway 
bonds. That advice seems to' savour a little of extreme 
caution, but it forcibly illustrates what I have been 
saying. The same writer mentions also that in a 
reported case of Langstony. OUivant (G. Cooper, 33), in 
which trustees who were authorized to lend money on 
sufficient personal security lent it to a trader, the hus- 
band of the tenant for life, on his bond, the loan was 
held to be a breach of trust on the ground that it was 
made as an accommodation, and did not therefore fall 
within the trustees' authority. 

The need of caution in the selection of investments 
applies in an especial degree to investments on real 

(I) Dayidson's Preoedents, 3rd edit. Vol. III. p. 66. 
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s^niities. I had oooasioiiy in another oonrse of Leotures, 
to treat of this subject at some length in dealing with 
mortgages (m), and as I do not feel justified in repeating 
myself I will only say now that all the text writers, 
with Mr. Lewin at their head, concur in condemning 
the lending of trust money on second mortgage, by 
reason of the legal disadvantages which attach to the 
position of a second mortgagee ; and that trustees are 
never justified in advancing on the security of any pro- 
perty of a speculative or unmarketable kind, such as 
unfinished houses, taverns, warehouses, and so forth. 

Sound practical advice to clients on such points as 
these will often be of inestimable service to them, and 
you may be sure that a clear appreciation on your part 
of the considerations attaching to the acceptance of the 
office of trustee, and the doctrines applied to the dis- 
charge of its duties, will repay you a hundred-fold in 
the course of your professional career for any trouble 
you may have bestowed, as a student, upon the effort to 
gain it. 

(m) Tomer's Duties of Solicitor to Client as to Sales, Purchases 
and Mortgages of Land, pp. 222—227, 304. 
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I PROPOSE, in this and my two remaining LectureB, to ®^'®^ ^f 
direct your attention to the subject of your professional ™*' 
duties in connection with the preparation of wills both of 
real and personal estate ; and I think that the most con- 
venient plan for me to work upon will be, first, to deal 
with such matters as are more or less common to aU. 
wills, whether of real estate or personal estate, or both, 
and then to point out some of the special characteristics 
of bequests of each of those two great classes of pro- 
perty. 

The right of testamentary disposition in this coimtry Bight of 
was once upon a time a plant of slow growth ; and if I ^^^ 
felt at liberty to treat of historical rather than of prac- 
tical topics I might, perhaps, succeed in exciting your 
interest by tracing its development. But the last land- 
marks of any restriction upon the right of a testator to 
dispose by will of property of any sort or kind were 
swept away nearly fifty years ago by the celebrated 
Wills Act, 1837 (7 WiU. IV. & 1 Vict. c. 26), and 
however attractive the task might be to me, I do not 
feel justified in expending any of your time in reviving 
the lights of bygone laws and statutes only to ex- 
tinguish them again, and tell you that their day is long 
past, and that they have no practical bearing now upon 
the professional duties of a solicitor. 

I take, then, as my starting point, the third section of 
the statute to which I just referred, under which the 
power to dispose by will, both of real and personal 

p2 
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estate, is derived at this day. The short substance of 
the section is, that it gives a power of testamentary dis- 
position over all real and peitsonal estate belonging in 
law or equity to the testator at the time of his death ; 
and that in the case of real estate the power is extended 
to estates of the nature of customary freehold, or tenant 
right, or customary, or copyhold, notwithstanding the 
omission on the testator's part to comply with certain 
formalities connected with property of such tenure, or 
any testamentary disability which might attach to the 
particular species of ownership but for the Act ; and it 
is also extended to estates pur autre vie^ contingent, 
executory and future interests, whether in real or per- 
sonal estate, and even to such an extremely shadowy 
and intangible subject of ownership as a right of entry 
for a condition broken, or otherwise. In short, a man 
may leave by his will any conceivable sort of interest in 
property to which he may be entitled at the time of his 
death. 

But although all sorte of property may be the subject 
of bequests, all persons are not legally capable of making 
a bequest of any sort of property at all. No doubt 
when I mention the word disability the usual little legal 
family circle of infants, married women, lunatics, 
traitors, felons, and outlaws, will occur to your minds 
immediately as being the persons who, in all the text- 
books, are perpetually being presented to us in connec- 
tion with legal disabilities ; and, in the main, your sur- 
mise would be right. But the disabilities in the case of 
wills do not, as I shall show you, quite correspond with 
those which attach in the case of other written instru- 
ments. 

The disability of infants, as to their contracts, is, as 
you will no doubt remember, of a qualified description. 
In the case of wills it is (under the 7th section of the 
Wills Act) absolute, and without exception of any kind, 
other than perhaps the case of a soldier on active service. 
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or a seaman at sea (a). As it is highly improbable that 
you win be asked, professionally, to step into the middle 
of a battle or a bombardment to prepare the will of an 
infant soldier or sailor, the qualification does not seem 
of practical moment for my purpose. 

With regard to married women, the 8th section of Married 
the Wills Act provided that no will made by a married ^^' 
woman should be valid except such a will as might have 
been made by a married woman before the passing of 
the Act. The statute, therefore, left untouched the 
law as it then stood, which amounted to this, that a 
married woman could dispose by will of personal pro- 
perty held for her separate use, and might exercise a 
testamentary power of appointment over real as well as 
personal estate ; and she might also, if an executrix, 
appoint an executor to continue the representation. 
Whether she could dispose by will of real estate to 
which she was entitled for her separate use was a matter 
which, upon the authorities, was not free from doubt, 
but the doubt is not of moment now, as the testamen- 
tary powers of married women have been placed on a- 
new and much enlarged footing by the Married 
Women's Property Act, 1882 (45 & 46 Yict. c. 75). 
The first section of that statute enables a married 
woman to dispose by wiU of any real or personal pro- 
perty, being her separate estate, in the same manner as 
if she were a, feme soky and the 2nd and 5th sections so 
widely increase the area of what separate estate is, as 
almost, but not, I think, quite, to justify a conclusion 
which is expressed in these terms in the 9th edition of 
Hayes & Jarman's Concise Precedents of Wills (p. 9) : — 
" Although a married woman obtains no new or different 
'^ power to make a will than she possessed before the 
" Act, the effect is, by making all her property separate 

(a) Hayes & Jarman's Concise Precedents of Wills, 9tli edit. pp. 8, 
26, 27. 
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'* estate, to give her oomplete teBtomentary dominion as 
^* if she were 9k feme sole" 

I qualified my adoption of this passage, because, if 
you carefully study the 2nd and 5th sections of the 
Act, you will see that in declaring what property is 
to be considered separate estate, they do not include 
any real or personal estate, either in possession, rever- 
sion or remainder, of a woman married before the Act 
came into operation, to which her title also accrued before 
then. Supposing therefore, for instance, that a woman 
married before tiie Act became entitled, also before it 
came into operation, to a reversionary interest in person- 
alty not settled to her separate use, her husband would 
clearly still have a right to it if it fell into possession 
at any time during the coverture, and it is, therefore, 
not quite accurate to say that all a married woman's 
property has been made separate estate by the Act, nor 
consequently that she has complete testamentary dis- 
position, as if she were a feme aole^ over all her property. 
Once satisfy yourselves, in any case, that you are dealing 
with separate estate, and you may take it that the right 
of testamentary disposition is now clear and absolute, 
but as to the property of any woman married before 
the Act of 1882 became law, make sure in the first 
instance, when you are considering the question of 
testamentary capacity, that the property to be dealt 
with is separate estate, whether by virtue of the 
Act or of some instrument impressing it with that 
character. 
Lunatics. Next, as to lunatics, the incapacity is clear when it is 

once established that the testator or testatrix was not 
of sound disposing mind, from whatever cause. The 
question of sanity is very often a matter of extreme 
difficulty to deal with. One writer has, I think, been 
good enough to express it as his deliberate conviction 
that every one is mad in some degree ; and certainly in 
probate causes judges and juries often have an anxious 
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task to discharge in drawing the line between mere 
eccentricities and the degree of mental derangement 
which amounts to testamentary incapacity. In so far as 
a matter so full of uncertainty admits of any accurate 
definition, I think it may fairly be said — ^but in saying 
it I do not pretend to do more than express the best con- 
clusion at which I have been able to arrive for myself — 
that the degree of insanity or mental derangement 
which will be sufficient to upset a will is a somewhat 
lesser degree than would have the same result upon a 
contract entered into by the same person, and that 
judges and juries are somewhat exacting in the tests by 
which a testator's capacity is judged. 

There is another point, too, connected with the question 
of the soundness of a testator's mind, which does not de- 
pend upon any impressions of my own, but is a matter of 
established law — ^viz., that the presumption of sanity is 
not a presumption of law, but of mixed law and fact, 
and that although, when a will is attacked on this ground, 
the assailant must bring evidence to prove his case, yet 
the Court will require, first, to be satisfied of the 
testator's competency by those who support the will, so 
that the onus of proof can hardly be said to lie alto- 
gether upon those who oppose it. This principle was 
laid down in the case of Sutton v. Sadler (5 W. E. 880 
and 3 0. B., N. S. 87). 

I have no intention of stepping over my boundary 
and transporting you from the conveyancer's seat to 
the Probate, Divorce and Admiralty Division, but I 
have said thus much of the contentious aspect of this 
matter because it adds point to a practical warning 
which I am now going to give you, and which I am 
anxious that you should take to heart for your guidance 
at the stage of preparing a will and getting it executed. 

The cases in which any question of insanity or mental 
incompetence present themselves to a solicitor as 
elements for consideration in the case of contracts are 
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very few and far between. Not so in the case of a will, 
becaose the conditions are altogether different. Con- 
tracts are made for the most part between men in the 
enjoyment of health and strength, or, at least, with all 
their faculties alert and unimpaired. Wills speak only 
from the deaths and many people have a morbid dis- 
inclination to place on record their testamentary wishes 
until that event is within veiy measurable distance 
indeed. Hence it is that wills are often made in a last 
illness, and the intimate connection of mind and body- 
renders it doubtful in some cases how far the even 
balance of the one may be disturbed by the sickness of 
the other. Again, it is a matter of common knowledge 
that a strong mind often gains an extraordinary in- 
fluence over a weak one, and a testator, whether in 
health or sickness, may be making his will when his 
mijid is so much under the control of others that he is 
deemed not to be in possession of soimd disposing 
power. There is no more conmion ground of attacking 
a will than that of what is conmionly called '^ undue 
influence." And, once again, it is a matter of observa- 
tion in life that eccentricities of mind and character 
have a peculiar tendency to break out in wills — as, for 
example, in the love of making a will to-day only to 
revoke it a few weeks or days afterwards in favour of a 
totally different mode of disposition. I remember per- 
sonally one instance in which a testator had made on 
four successive days residuary bequests, to different 
people, of property to the amount of about 200,000^., 
and yet he had been a very shrewd and successful man 
of business, and had never come under a suspicion of 
insanity among those who knew him. 

Now a little reflection applied to what I have said 
will show you that, in connection with this subject of a 
testator's competency, you may readily be placed, as 
solicitors, in a position of great delicacy and difficulty. 
You may be summoned to the bedside of a dying man 
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whose intellect is dimmed by physical causes ; you may 
receive instructions in circumstances which may lead 
you to the conclusion that the testator is acting under 
the influence of others to such an extent as to exclude 
his own free will altogether, or you may have reason 
to believe, from the testator's acts or wishes, that he 
is not of sound disposing mind ; and if in such a case 
you prepare a will in accordance with the instructions 
given to you, you may find yourselves afterwards assailed 
— perhaps in a Court of law — with all sorts of ugly 
insinuations by those who consider themselves to be 
aggrieved by the instrument. 

What should you do, then, where any such elements 
of doubt exist P You should emphatically walk with 
wary steps and preserve evidence at every turn that you 
did everything which reasonable prudence, and a nice 
sense of professional honour and uprightness, could sug- 
gest. If you are in doubt as to whether the state of 
the testator's health justifies you in carrying out his 
testamentary wishes, you may reasonably ask to be 
satisfied on the point by the opinion of his physicians ; 
and some practitioners in such circumstances make a 
point of insisting, if possible, upon the will being 
attested by a medical man as one of the witnesses. If 
you see good cause to believe that undue influence is at 
work, you vnll be wise to wash your hands of the 
matter altogether, rather than lay yourselves open to 
grave imputations upon your professional character. 
Perhaps the most difficult case to deal with is that in 
which the testator's acts and vnshes are your only 
ground for doubting his mental competency. Of course, 
if a client who has a wife and children comes to you 
and says that he wishes you to prepare a will leaving all 
his property to the Emperor of Morocco, you will not 
have much difficulty in arriving at a conclusion as to 
the state of his mind. But I do not think that it is any 
part of your professional duty to form a judgment as to 
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the niceties of the dividing line between ecoentricity 
and mental incompetence, and, so that you adopt all 
reasonable precautions, you may, I think, properly 
leave such matters to be raised, if at all, when the will 
comes into operation, by whomsoever it personally 
concerns to do so. Taking as on illustration the 
case which I just now mentioned, there is nothing 
to prevent a testator from changing his mind as often as 
he pleases as to the objects of his bounty, and in the 
absence of other special circumstances there is, I think, 
clearly no reason why you should not prepare in succes- 
sion as many wills as a changeable and capricious testa- 
tor chooses to be foolish enough to make. 

I will only add on this subject that the best vindica- 
tion which, ordinarily speaking, a solicitor can have 
where there is any suspicion of undue influence or 
weakness of intellect, will be written instructions imder 
the testator's own hand. These, in conjunction vrith 
other facts, will furnish evidence of free will in the one 
case and (if in themselves reasonable) of mental capa- 
city in the other ; and, in the absence of special circum- 
stances, depriving them of the importance which they 
would otherwise possess, they will go far to justify a soli- 
citor who acts upon them, even if the conclusion arrived 
at as the result of litigation be adverse to the will itself. 

I need not dilate upon the remaining disabilities of 
felons, traitors, and outlaws, because I do not imagine 
that you will ever be called upon to deal with them, and 
there is certainly no sufficient probability that you will 
to make it worth while for me to dilate upon them. 

Having now considered what property may be be- 
queathed, and who is competent to make a will, let us 
next see what are ihe necessary formalities attending 
the instrument. To do so we must turn partly to 
statute law and partly to the established law and prac- 
tice of the Probate Division of the Court, and I would 
observe here again as to the latter source of information 
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that I do not intend to touch upon any matter pertain- 
ing to the Probate Division, except in so far as it prac- 
tically and directly bears upon the discharge of what I 
may term your conveyancing duties. 

In so far as the contents of a will are concerned, it 
has been the aim of the Legislature and the Courts to 
dispense as much as possible with technicalities and to 
give effect to the intentions of the testator however 
crudely or imperfectly they may be expressed, if there 
be any reasonable means of gathering them from the 
document taken as a whole. I shall have more to say 
upon that matter at another stage of my Lectures, and 
I introduce it in a general way here only by way of 
contrast to my next observation, which is that, for 
reasons which commend themselves to common sense 
and prudence, the same tolerance of carelessness and igno- 
rance has not been extended to the attendant formalities 
of the instrument. These formalities may be considered 
under the two heads of the mode of execution, and the 
mode of dealing with alterations and obliterations. 

First, as to the mode of execution, there was formerly Mode of 
a diEEerence in the requirements applicable to wills of «^®<«i*i<^^- 
real and of personal estate, but the distinction was done 
away with by the Wills Act, the 9th section of which 
says that eveiy will must be in writing, and must be 
signed at the foot or end by the testator, or by some 
other person in his presence, or by his direction, and 
that this signature must be made or acknowledged by 
the testator in the presence of two or more witnesses 
present at the same time, and that they must attest and 
subscribe the will in the presence of the testator, but 
that no form of attestation is necessary. 

Upon this section the late Mr. Joshua Williams, in 
his work on the Law of Real Property (6), justly ob- 
serves that one would have thought it sufficiently dear, 

{b) 13th edit. pp. 206, 207. 
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and especially that part of it which directs the will to 
be signed at the foot or end, but that some very careless 
testators and very clever judges have contrived to throw 
upon it a discredit which it does not deserve. And he 
then proceeds to refer to the statute which has been 

15 & 16 Vict, passed by way of explanation on this point — 15 & 16 
Yict. c. 24. If you read this Act you will find that in a 
perfect labyrinth of words it declares that every will 
shall, so far as regards the position of the signature, be 
valid if the signature shall be in any one of a large 
number of laboriously enumerated places, and shall not 
be invalid by reason of the signature being in any one 
of several more laboriously enumerated places. 

It is far from my purpose to encourage you to be 
careless as to the mode of getting a will executed, but I 
will just illustrate, by one curious example which came 
under my notice, the wide interpretation given to the 
testator's signature imder these provisions. The Wills 
Act, as we have seen, simply uses the expression " at 
" the foot or end." Among the tangled expressions in 
the later Act there are words which declare that no will 
shall be affected by, among other things, the circum- 
stance that " the signature shall be placed among the 
'* words of the testimonium clause." In the case of 
which I speak the testator had omitted to sign the will 
at all in the proper sense of the term, but he had, in his 
own writing, and in the presence of the witnesses, put 
in an attestation clause which began '^ Signed by the 
*^ testator, John Stiles, as his will, in the presence of, 
" &o., &c." And the witnesses had signed. Upon an 
affidavit of the facts which I have stated probate was 
granted without even, I think, requiring the Court to 
be moved. It was, no doubt, considered that the case 
fell in terms, however imintentionally, within the pro- 
vision as to placing the signature among the words of 
the testimonium clause. 

Witnesses. With regard to the witnesses, I am able to spare you 
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another lengthy disquisition upon the subject of com- 
petency. The only requirements are that there must be 
a bodily presence; and it is laid down in Taylor on 
Evidence (c) that there must also be a mental presence, 
and that the Act will not be satisfied if either of the 
witnesses be insane, intoxicated, or asleep, or, it would 
seem, even bUnd or inattentive at the time when the wiU 
is signed or acknowledged. To this I may add, that on 
the same principle it is laid down in Sir J. F. Stephens's 
Digest of the Law of Evidence that a minor may attest 
a wiU, unless incompetent from extreme youth to under- 
stand and testify. 

There must, as you well know, be two witnesses at 
least. One will not suffice, and more than two are not " 
necessary or desirable ; and the witnesses must be pre- 
sent together when the testator signs or acknowledges. 
It is usual, and very proper, for the witnesses also to 
sign in the presence of each other — to do all the signing 
together in fact — and the ordinary form of attestation 
clause assumes this to be the case, but the statute does 
not, in terms, require this (rf). 

I dare say you are f anuliar with this attestation Attestation 
clause. It is not compulsory to have any attestation ^^^^' 
clause at all, but an attestation dause containing a suffi- 
cient statement of the fact of compliance with the 
provisions of the Act possesses this very important 
advantage, that when the time comes for obtaining 
probate, a special affidavit proving compliance with those 
provisions — which affidavit, if the death takes place 
long after the will is made, may not be by any means 
easy to obtain — will be necessary where the clause is 
absent, but not otherwise. 

It is very probable that you may here and there 
during your professional lives have to prepare a will 
in some emergency, when it is impossible for you to turn 

{e) 5tli edit. p. 920. 

(d) Hayes & Jarman'a Concise Precedents of Wills, 9th edit. p. 86. 
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to a precedent, and you cannot, therefore, too soon or 
too mirelj commit to memory the approved form of 
attestation clause to a will. 
Legacy to Finally, as to witnesses, you must always bear in 

'^ **"^- mind that, under the 15th section of the Wills Act, 

where any person attests a will to whom, or to whose 
wife or husband, any benefit is given by it, the attesta- 
tion IB valid, but the benefit will be absolutely forfeited. 
An odd instance of the application of that rule came 
across me some time ago. The will of a dient of mine 
was executed in Paris very shortly before his death, and 
one of the witnesses was an old friend of his to whom 
he had left a gold watch as a little token of remem- 
brance. The residuary legatee, as you may supi>ose, did 
not seek to take advantage of the technical failure of 
the legacy, and the watch was duly handed over. Some 
time afterwards, when I came to pass the legacy duty 
accounts, an astute gentleman at Somerset House 
discovered the fact that the legatee and witness were 
identical, and insisted on the payment of legacy duty 
by the residuary legatee on the value of the watch, upon 
the ground that the legacy had lapsed and the watch had 
fallen into the residue. Had the legacy taken effect no 
duty at all would at that time have been payable, because 
the value of the watch was something under 20/. The 
contention was not noble, and it made me very unphilo- 
sophically indignant at the time, but it was legally right, 
and, after expressing my views to one offidcd ^ter 
another on a sort of ascending scale of appeal until 
I got to the top gentleman of all and poured out my 
soul to him in a final peroiation, I had to submit to the 
payment. 
Obliteratuma, I tum now to the other branch of this head of my 
u^linea- subject— the mode of dealing with obliterations, inter- 
alterations, lineations, and other alterations in a will, all of which, 

to avoid needless repetition, I will call alterations. 
Should be Now the first piece of advice to give on this point is, 
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I think, the obvious truism that you should, as for as avoided if 
possible, avoid having any alterations at all; and I P^^^^®- 
would certainly go the length of saying that, where 
you have the opportunity of doing so, it is much better 
to have all or part, as the case may be, of a will re-copied 
when it has to be altered before execution, than to have 
it executed with any considerable number of alterations 
in it, and especially where they are of material impor- 
tance. But it is not always practicable to act on this 
plan, and it is therefore essential that you should be 
thoroughly aware of the view which the Court taies of 
alterations in a will presented for probate, so that you 
may know exactly what your own duties are in the 
matter. 

The law as to the effect of alterations made after the Whenomitted 
execution of a will is to be found in the 21st section ^^^^ * 
of the Wills Act, by which such alterations axe made 
invalid, and are omitted from probate, unless they have 
been afterwards executed and attested in the same way 
as the original will. 

In order to give effect to this enactment, the duty is 
of course cast upon the Court, whenever an alteration 
appears in a will, of determining whether or not as a 
matter of fact the alteration was made before or after 
the will was executed. If afterwards, then the altera- 
tion cannot be admitted to probate, unless it has been 
executed and attested as required by the 21st section ; 
if before, it will be incorporated in the probate. In 
the discharge of this duty the Court acts upon certain 
recognized principles and rules, which may, I think, 
shortly be expressed in this way : — 

First, the presumption is against the alterations; Rules of law 
they will be taken to have been made after execution in *f ^^^^® ^ 
the absence of evidence to the contrary (e). 

Secondly, this evidence may be sufficiently given in 

(<?) Hayes & Jarman'd Concise Precedents of Wills, 9th edit. p. 38. 
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ordinary circumbtances in any one of the following 
fihapes: — 

An identification of the alterations by special refer- 
ence made to them in the attestation clause ; or 

The signatures of the testator and witnesses, or, it 
seems, the writing of their initials (but the latter only 
in the ease of small and unimportant errors) in the 
margin of the will near the alteration (/). 

These two methods, as you will notice, affect the con- 
veyancer's duties directly. Those which follow do not 
do so, but I mention them to show the trouble and 
difficulty to which a careless omission of both of the 
other precautions may give rise. They are : — 

An affidavit of the attesting witnesses; or if that 
direct evidence is not available, then any other evidence 
which will rebut the presumption. A strong illustra- 
tion of the sort of evidence admitted under this head is 
furnished by the case of Bench v. Bench (46 L. J. E., 
P. M. & A. 14), where Hannen, J., said: "It is dear 
" that, when the Court has to determine whether altera- 
" tions on the face of a will have been made before or 
" after its execution, statements of the testator before 
" the execution may be given in evidence with a 
" view to shew that the intention which he expressed 
" his determination to carry out would not be carried 
" out unless the alterations in question were made." 
Practical I need hardly add that when those who propound a 

will are obliged to rely on such a slender thread as 
evidence of statements made by the testator before 
executing the will to support the admission of impor- 
tant alterations to probate as part of the will, there is a 
very considerable risk that the thread may snap ; and 
the alterations — remember this — may be excluded 
simply because a recognized precaution which would not 
be known to the client, but should be at the fingers' ends 

(/) Browne's Probate Practice, p. 122 ; Coote's Probate Practice, 
7th edit. p. 86. 
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of his solicitor, was not adopted when the will was 
executed. In saying that, I, of course, refer only to 
those cases in which the alterations are made by or 
under the eye of a solicitor, and not to the amateur 
proceedings of a testator who is silly enough to dis- 
pense with professional assistance. 

We have now filled in what I may tenn the ground- Duties 
plan of my subject, and may proceed to examine the preparation 
important duties which are bound up in the task of o* a will- 
preparing a will in respect of its actual contents. 

Now I am very far from saying that, in order properly Actual diafta- 
to discharge his professional duties, a solicitor must °^° ^^' 
needs be a consummate master of the art of draftsman- 
ship of wills, in the sense of being able to give eflPect to 
a complicated scheme of testamentary disposition with 
no other aid than the knowledge which he has acquired. 
On the contrary, the immense responsibility involved in 
the preparation of a will — ^immense for this reason, 
among others, that when once the instrument has taken 
effect no mistake in it can ever be set right — ^renders it 
most necessary that a solicitor should avail himself of 
every assistance that he can obtain in point of drafts- 
manship. And while there are many wills so simple in 
character that the question as to any one of them 
whether or not it shall be settled by counsel is a matter 
in which personal choice, the value of the property dis- 
posed of, and the testator's willingness or ability to 
incur the additional expense, may well be elements for 
consideration, there are, on the other hand, also many 
wills as to which it is a sheer act of folly for a solicitor 
to undertake the sole responsibility of preparing them, 
unless he has great confidence in his own skill as a 
draftsman, or some very special reason for not having 
recourse to the assistance of counsel. 

But the actual preparation of a will is not all or, 
perhaps, half the battle. A good book of precedents, 
experience in draftsmanship, the services of counsel, all 

T. Q 
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or any of these may in any partioular oase carry you 
safely over the stile in so far as that matter is oonoemed ; 
but there is an earlier and most important stage at 
which a client often looks to his solicitor for advice 
and guidance, and this advice and guidance I most em- 
phatically assert that no solicitor is competent to give 
unless he has mastered the broad principles of law which 
relate to wills, and, over and above them, has studied 
and thought out the subject, in its general bearings, by 
the light of the experience gained from what he has 
seen in books and in the eveiyday world around him. 
I fear that I must sometimes weary you with that 
expression " broad principles," but I risk doing so in 
my desire to impart to you, if I can, some part 
of my own boimdless faith in the wisdom of a soli- 
citor's becoming a master of the fundamental settled 
principles of law as distinguished from the smaller 
refinements which shoot out on all sides of them, and 
which we may well be excused from carrying about in 
our heads. 

It is from this point of view that I wish to approach 
the more difficult part of my subject on which we are 
now entering. There is a vast deal of useful know- 
ledge which I cannot hope to squeeze into our allotted 
space, but at least I hope that what I do say may be 
directed to the most important matters. Let me add 
here that I have now passed the stage indiscriminately 
common to real and personal estate, and shall frequently 
have occasion to speak of one class of property to the 
exclusion of the other. 

There are, of course, testators and testators. I pointed 
out in an earlier Lecture that some people who are enter- 
ing into partnership will bring to their solicitor a more 
or less well-considered scheme, while others will come 
to him and practically say, "We are going into partner- 
" ship — please prepare an agreement for us." So in the 
case of wills ; some testators know exactly what it is 
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that they want to do, and others have only a very 
shadowy idea of their own wishes. It is a Kteral fact 
that a client of mine, when instructing me to prepare a 
will for him some time since, altered his views two or 
three times in the course of one interview as to the ulti- 
mate destination of one-half of a residuary estate which 
I calculated to be worth from 70,000/. to 80,000/. He 
was a clear-headed able man of business, and not at all 
eccentric in his habits ; but he had no children, did not 
seem to be very keenly fond of his relatives, and really 
did not appear to me to care much about the matter one 
way or the other. The result was that in the end he 
practically left the decision to me. I should have been 
glad to propose myself as a deserving object, but I did 
not see my way to do so. 

You must be prepared, therefore, to deal with all sorts 
and conditions of testators and to give advice, going much 
beyond your strict function of a legal adviser. Indeed, 
it is perhaps hardly an exaggeration to say that in a 
large number, if not the majority, of cases the bequests 
of a testator are more or less influenced by his solicitor. 

How, then, may you best discharge yourself of this 
task ? Briefly by first informing yourself thoroughly 
of all the facts, and then applying to them the acumen 
and intelligence of a trained mind. 

I can best show you what I mean by working out an Illustration 
example, and we will take the most common of all cases ^^®^*®^' 
— that of a testator who has a wife and children and 
desires to make provision for them by will. Beyond 
that general wish he has not perhaps thought out the 
subject at all before coming to you. 

In these circumstances there is one general rule which Wills should 
to my mind it is important that you should always keep ^^ ^Sct 
before you as your starting-point. We have seen that as in law. 
all wills speak from the death. I would apply that rule 
of law as being also a rule of conduct and say that the 
provisions of a will should be framed from the point of 

q2 
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view that they should for the most part shut out the 
testator's after-life, as if the making of his will were in 
truth really his last earthly act, and his testamentary 
dispositions were intended to operate upon the then 
existing state of his affairs. No doubt it may be true 
that a man sometiines makes his will to-day when he 
has 10,000/. worth of property, and may afterwards 
increase his fortune to 100,000/., but omit to make a 
fresh will, and die twenty years hence, leaving testa- 
mentary dispositions which do not give effect to what, 
it may be presumed, would have been his wishes in the 
altered state of his affairs. 

But, as a general rule, it is not possible to make 
accurate allowance for the future in preparing a will, 
and, moreover, the culpable carelessness of some tes- 
tators cannot make a rule for others. The true principle 
I take to be this — that if a man seeks by his will to 
scan the unknown future, and assume that he ^^ shall 
" not die, but live," he is doing a very rash and foolish 
act, which may bring much trouble and injustice in its 
wake ; while, on the other hand, if he makes his vnU 
by the light of his present position and family sur- 
roimdings, the worst that can happen, in the event of his 
afterwards living long enough for them to be materially 
altered, will be that it will be necessary for him to make 
a fresh will, or, as the case may be, to add a codicil to 
the old one. I put that general reflection in the front, 
because it affects the whole aspect of the matter. 
Liformation Well, then, approaching the subject from this point 
prapOTtv*^^'* of view, you would ascertain as accurately as possible — 
I do not mean to a question of shillings and pence, but 
in round figures — the extent of the testator's means, and, 
in so far, if at all, as they are represented by real 
estate, the precise tenure by which the testator holds it. 
Considera- Next, if there is real estate, you will present to the 

reaUstate testator's mind the important question whether he 
desires it to descend as realty — as, for instance, by way 
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of entail — or whether, for the purposes of his will, he 
desires to impress it with the character of personalty 
and blend it with his personal estate, in which case you 
win give efifect to his wishes by the aid of trusts for 
conversion, to which I shall hereafter more particularly 
refer. 

If the testator, having real estate, desires so to devise intended 
it that it will retain that character, you would ascertain ®^^ ^^ 
whether it is subject to any mortgage, and, if so, 
whether he desires that the real estate shall bear the 
burden of the mortgage, or that the incumbrance shall 
be discharged out of his personal estate. 

The next point to clear o£E would be the question Relevancy of 
whether or not any settlement was executed on the ^ttiement 
testator's marriage, and, if so, what are the precise 
limitations of the property comprised in it which will 
take effect upon his death, and how far they bear prac- 
tically, in so fax as the beneficiaries are concerned, upon 
the proposed dispositions by his will of property not 
comprised in it ; and, again, whether by the settlement 
he has aay power of appointment which he may and 
should exercise by his will. 

By these steps you would reach the point of being fully 
informed as to what the testator's property consists of, 
what are his general views as to his real estate, and how 
far (if at all) the disposition of both real and personal 
estate must be considered side by side with the pro- 
visions of his marriage settlement ; and, having got so 
far, you would appropriately gather some information 
as to the intended objects of the will. 

If the testator has a grown-up family you will readily Intended 
see that their several circumstances may greatly affect ^^^ ^^ 
the provisions of his will when compared with the case 
of his children being of tender age. 

To begin with, the position of matters in this respect Considera- 
may have an important bearing upon the nature of the on^hk^p^^ 
provision to be made for the testator's widow. It is one o^ subject. 
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thing when the result of the testator's death is to leave 
a widow with a family of young children to bring up 
and educate ; it is another thing when the children are 
already grown up, and all, or some of them, have gone 
out into the world. 

Again, as to the children, if they are grown up, some 
may have prospered, or received accessions of fortune 
from outside sources, and others not, and the testator 
may think it right and just to discriminate between 
them with reference to that circumstance. Or, yet 
again, he may be influenced by the fact that he has 
already made advances in the shape of laying out capital 
to embark a son in the world, or by making a settle- 
ment on the marriage of a daughter. 
Limitation of Somc tcstators, out of regard for their children, and 
towidw^** others, perhaps, from a desire to preserve the remem- 
hood. brance of themselves, even by means of a somewhat 

uncomfortable sort of testamentary monument rather 
than not at all, like to provide that the widow's interest 
shall determine in the event of her re-marriage. Of 
this restriction it has been observed (g) that the life 
interest of the widow is frequently made to cease on 
her marrying again, where the testator has children, to 
whom such an event might be prejudicial, but that 
otherwise, perhaps, the restriction is not to be recom- 
mended. I think myself that the " perhaps " might 
with advantage be left out of that passage, and while it 
is a matter which a testator is perfectly entitled to 
decide for himself, I feel sure that you will act wisely in 
throwing your influence into the scale, where you have 
the opportunity of doing so, against any attempt to 
legislate from the grave over events about the wisdom 
or folly of which, in a particular case, the testator can- 
not possibly form a sound opinion during his life-time, 
and, so far as we are aware, has no opportunity of form- 
ing, or, at all events, of ^ expressing it afterwards. 

{(jf) Hayes & Jarman's Concise Precedents of "Wills, 9th edit. p. 521. 
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One other point as to the testator's widow. To a immediate 
layman making his will, and providing by it for his S^w^e.^^^^ 
wife, it may very well not occur that she may be placed 
in a difficulty as to meeting many special expenses 
immediately following upon her husband's death, and 
by which, even if her income is available to her, she 
may be severely crippled for a while. To meet an 
emergency — ^which, indeed, can hardly be called an 
emergency, because it is almost a necessary result of the 
situation — it is wise and right to bequeath to the widow 
a pecuniary legacy to be paid as soon as possible after 
the testator's death, of fitting amount, according to his 
means ; and the propriety of doing so may well be 
suggested to a testator, who is very likely to overlook 
the point, by his solicitor. 

In considering the question of capital and income in Control over 
our supposed case, I think it may be said that general TOng_not so 
experience points to the wisdom of not giving to a wife ^ daughters. 
or daughter the control over capital, and on the other 
hand, of not putting any fetters on the enjoyment of 
capital by a son, other than the attainment by him of 
an age at which he maybe supposed to have learnt how 
to make proper use of it. Exceptions to this rule, of 
course, occur— rarely in so far as the first branch of it 
is concerned ; less rarely, perhaps, in the case of a son 
who may, in his father's lifetime, have given proofs of 
his being unfit to have the control of capital. In the 
application of the rule it is, I think, the wise and 
approved plan to make, as it were, a settlement of a 
daughter's share in the wiU, by declaring trusts wUoh 
secure to her the benefit of the income in all events, 
and make proper provision for the ultimate destination 
of the capital in the alternative events of her marrying 
and of her remaining single. 

The adjustment of a testator's property as between Adjustment 
his wife and children is a matter which admits of much j^ interests as 

between wifo 

variety of opinion, and although a solicitor may with and children. 
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propriety point oat the altenuitifes that are open, 
and their relatiTe adTsntages and disadTantagea^ it is 
eminently a matter for a testator's own deciaon as to 
which plan he will adopL He may lunre soch hoond* 
less confidence in his wife as to insist on leaving erery- 
thing he possesses to her, in the faith that she wiQ 
make wise and pmdent dispositions for the diildreny 
whether to take effect wholly or partly during her life- 
time or at her death. Perhaps I need hardly say to 
yon that few solicitors woold he found to adyise sodi a 
plan, and that no testator who has at heart the interests 
of his ehildreny as well as of his wife^ can prodently 
adopt it. He may give his wife a life interest in every- 
thing, and make provision for his childien only to take 
effect after her death, and in doing so he may attach 
to the wife's life interest an obligation to TnA^TifiUTi and 
educate his children, or he may be content to trost to 
her maternal solicitude. And once more he may divert 
to his children some portion of the capital or income of 
his property during his wife's lifetime. These are the 
leading altematives, and in drawing your attention to 
them I would point out at the same time that, while the 
question whether a testator's wife should enjoy a life 
interest in the whole of his property is one which he 
must determine for himself, it is obvious that the extent 
of his means, the degree of confidence which he has 
, in his wife, the period of life at which his wife and 
children have arrived, and the personal fortune, if 
any, of the wife, and any special circumstances bear- 
ing upon the particular case, should be important 
factors in the calculation. A man who has an in- 
come of 10,000/. a year, and whose children are grown 
up, may well divert a considerable part of the in- 
come from his widow for the benefit of his children. 
But if his means are very moderate, and his income 
P^haps dependent for the most part upon his personal 
exertions, so that upon his death his widow may be 
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barely able to live in comfort, with or without the 
burden of maintaining his children, as the case may be, 
upon the whole income of the provision which he has 
been able to make for his family, it is equally obvious 
that in ordinary circumstances a life interest in the 
whole should be given to her. 

Turning from the wife and children in their relative GHita to 
positions to the children as a separate subject, it is separate 
matter for observation that there is on the part of testa- sii^ject. 
tors— though less so perhaps than formerly — a tendency 
to prefer males to females, in the sense of making a 
great disparity between them in testamentary bequests. 
It is intelligible enough that, where it is desired to keep 
up some great estate, the son to whom it falls should be 
clothed with the means of doing so, and it may be a 
social necessity that he should overshadow his brothers ' 

and sisters in consequence, though that doctrine is 
rather noisily attacked in our day. But why the same 
principle should be applied, as between sons and daugh- 
ters, in the absence of any special reason of that kind, 
I personally fail to see. To me it seems that, other 
things being equal, a daughter, to whom so few avenues 
of active employment are open, should certainly not 
stand in a less favourable position than a son who has 
the world before him into which he can plunge and fight 
with the rest. There may be a transparent fallacy in 
that opinion, and I do not in the least wish to force it 
upon you ; but the point has struck me so often that I 
could not forbear to mention it, and if you are led on 
reflection to dissent from it, you will not at all events 
have taken any harm from thinking about the matter, 
as it is one upon which you are very likely to be asked to 
advise a client one of these days. I will only add, as an 
extreme illustration of what I mean, that not long since 
an example came under my personal observation in which 
a testator bequeathed to each of his unmaxxied daughters 
(who had Uved with him in great luxuiy and on the 
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best possible terms) a sum wbioh produced 200/. a year, 
while among his sons, who were already very well-to-do 
in the world, he left a residue which represented an 
income of some thousands a year to each. 

Equally in the case which I have been supposing^ 
hitherto of a will made for the benefit of the testator's 
wife and children, as in all other cases, it is important 
to consider whether the testator's position with regard to 
his business renders desirable any special proTisions in 
his will, and from this point of view, in addition to 
ascertaining the extent of his means, you would act 
rightly in gaining information as to the sources from 
which they are derived. Is he in partnership, and if 
so, on what terms, and what will be the immediate 
effect of his death ? Is he carrying on any trade or 
business alone, and, if so, how far may it be made avail- 
able as an asset of his estate ? May it be practicable to 
sell it as a going concern, or is it of such a nature that 
it may be carried on after the testator's death for the 
benefit of those interested under his wUl P Has he any 
property abroad, and if so, on what plan is it managed, 
and how may it best be dealt with after his death ? On 
all such points as these the first thing is to learn what 
are the facts, and the next thing to put the testator's 
mind into the train for enabling him to instruct you as 
to his wishes. When you are in possession of them it 
will be a matter of draftsmanship to give effect to them, 
within the limits which are practicable, by clothing 
trustees with discretionary powers applicable to the par- 
ticular circumstances. 

I have presented to you an illustration of one class of 
will only, and of course there are many others. The 
testator may be a bachelor, a widower, a childless man, 
or the intended will may be that of a married or single 
testatrix. But many of the considerations to which I 
have referred apply some to one, some to another, and 
some to all of these different classes of wills, and you 
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will not, I think, have any great difficulty in shifting 
their application to altered circumstances, while they 
will also, I hope, give you some general idea of the 
point of view from which in aU cases this part of your 
duties should be approached. 

It may seem to you that the ground which I have Conclusion, 
hitherto covered in treating of the contents of a will 
has been that of wiU-making rather than wiU-drawing, 
and the impression would be a just one. But I have 
not, I think, wasted your time in working out with 
some elaboration the incidents which arise at the stage 
— anterior to actual draftsmanship — of your receiving 
instructions for a will. In the first place, you cannot 
properly prepare a will until you are, so to speak, 
saturated with instructions covering the whole groimd 
of it. And, in the second place, I would again impress 
upon you that, while the points to which I have drawn 
your attention are matters of which the testator himself 
is the arbiter and which he may decide for himself quite 
irrespective of, and, it may be, quite at variance with, 
your own opinion of what is just or prudent, yet there 
are many cases in which, for all practical purposes, he 
will rely like a child on your judgment ; and there are 
few cases — I pray you to mark this — in which he will 
not attentively listen to any views which you may, 
within the limits of delicacy and propriety, express to 
him ; and even where he does not adopt them, you may 
depend upon it that you will not lose in his estimation 
by showing that you bring to bear upon the discharge of 
your professional duties the judgment of a reflective man 
of the world as well as the technical skill of a lawyer. 

Having said so much by way of vindication of the 
lines on which I have travelled in this Lecture, let me 
add that I propose in my two remaining Lectures to 
ask you to follow me into technical regions in which 
most clients are left behind in a state of total inability 
to follow the why and wherefore, though they may, to 
some extent, comprehend the result. 
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In my Seventh Lecture I directed your attention to the Resume of 
right of testamentary disposition, both as to the classes Lecture. 
of property which may be left and the legal competency 
of individuals to bequeath them ; the formalities attend- 
ing the execution of a will ; the rules of law which bear 
on the subject of obliterations, interlineations, and 
alterations in it, and the practical lessons to be drawn 
from them ; and, lastly, the considerations, dependent 
partly on principles of law and partly on policy and 
worldly wisdom, which should govern you in the dis- 
charge of the important task of taking instructions for 
the preparation of the instrument. 

In my two remaining Lectures I purpose to deal with Subject of 
the less attractive, though not less important, subject of Leotowf 
the points which it behoves us to bear in mind at the 
stage of actual draftsmanship. 

Probably there is no more fertile source of litigation Limitationfl 
than limitations in wiUs intended to define the interest *L^n^ ^^ ^' 
to be taken by the children or issue of specified persons. 
The difiiculty of construction to which such bequests 
give rise originates, no doubt, most frequently — as is 
also true of all other difiBculties in the construction of 
wills — in the case of instruments prepared without pro- 
fessional aid, but by no means exclusively in those cases ; 
and it may arise, moreover, so very easily from the 
least want of clearness and accuracy of language, that 
it is one against which you should most carefully guard. 
Decisions, so to speak, lie heaped round almost every 
possible form of words that can be used to express such 
a bequest, but cases still arise almost every day which 
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present just that haii-'s breadth of difference from come 
other decided case to furnish an argument for dis- 
tinguishing and applying a different construction to 
them, and you cannot take up a volume of reports with- 
out coming upon some new decision, of which at first 
blush you would say, " Surely this point has been 
" decided over and over again." 

It would be quite out of my power, in the compass 
available to me, to enter into the minute intricacies and 
refinements of this subject, which are legion in number 
and exceedingly complicated in difficulty; nor do I 
think that you would derive from my doing so any 
great benefit as conveyancers. It is one thing to have 
before you a will which has taken effect, and as to which 
you have to consider, or to instruct counsel to consider, 
or, if need be, to invoke the aid of the Court to determine 
by the light of a number of reported cases, the construc- 
tion of a clause which is difficult, because it is badly 
drawn ; and it is another thing to store your minds with 
sound rules and principles, in order that you may not 
yourselves prepare ill-drawn clauses. To construe a 
will it is often needful to examine the authorities almost 
with a legal microscope : to prepare one so that it shall 
not have to be hereafter subjected to that operation calls 
for no such minute intricacy of verbal comparisons. 

We shall therefore, I think, better occupy ourselves 
with the general lessons taught us by the authorities as 
a whole than by any attempt to dissect them. 

Now, from this point of view, I think it may be said 

that the two great points which the draftsman of a will 

should have clearly in mind, when framing a bequest in 

favour of children or issue as a class, are these : — 

The two mam First, what are the precise limits, in point of time 

^Mm^ff^Buch ^^^ claBBf withiu the four comers of which the objects of 

bequests. the bequest are intended to be included ? 

Secondly, if the enjoyment of the legacy is to be 
deferred by the will to a period subsequent to the 
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testator's death, is the vesting of it also to be postponed P 
Upon the answer to this important question it will de-* 
pend whether, if the legatee dies after the testator but 
before the period at which he would succeed to the 
enjoyment of the legacy, it will fall back into the 
testator's estate, or whether, although the legatee has 
not lived to enjoy it, it has become his vested property 
and will pass to his representatives. 

There is also a third point, not comparable in impor- Third point 
tance with the others, but still quite worthy of men- ^^SS^oe. 
tion in their company : — If the answer to the second . 
question is, that the vesting, as well as the enjoyment, 
is to be deferred, what is to be done with the income 
during the period of suspense ? 

The consideration, even in the broadest sense, of the 
two main questions which I have suggested takes us on 
to diflScult and slippery ground, but it is evident that 
they are questions as to which you ought to be alive to . 
the necessity both of asking them, and of expressing 
the testator's wishes, when you clearly understand 
them, in language which wiU surely accomplish his 
object. 

With regard to the first question, there are passages The first main 
scattered in Jarman on Wills (a) which state the result ^^^^j"^" 
of the authorities as clearly and concisely as the circum- dasa. 
stances will permit, and I cannot do better than quote 
them to you, with some few comments of my own, 
which may perhaps assist you to follow the writer's 
meaning. These are his propositions: — 

First, an immediate gift to children, whether it be to Propomtiona 
the children of a living or a deceased person, and poi^t stated 
whether to children sibaply, or to all the children, and ^^^" 
whether there be a gift over in case of the decease of 
any of the children under age or not, comprehends the 
children living at the testator^ 8 death (if any), and those 
only. 

{a) Vol. II. p. 126 et seq, 
T. R 
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This means in our supposed example that if I give a 
legacy of 1,000/. to be divided among the children of 
John Smith on their attaining the age of twenty-one, 
the legacy will be divisible between the children of 
John Smith living at my death who have then attained, 
or who afterwards attain, twenty-one, and any other 
children of his who may be bom after my death, but 
before his eldest child attains the prescribed age. Of 
course, upon this principle, if at the time of my death 
any child of John Smith has attained twenty-one, his 
after-bom children would be excluded. 

I was rather puzzled at first to know why the line 
should be drawn at the exa>ct point of children bom 
before the eldest living child attains twenty-one ; but it 
is really referable to a sufficiently plain reason. The 
will has in effect said that any child of John Smith who 
attains twenty-one is to share there and then in the 
legacy. But how can he do so if, when he reaches that 
age, it is uncertain of how many objects the class wiU 
consist at the most P If he is to wait until it is seen 
whether John Smith will have any more children, it is 
practically deferring the ascertainment of his proportion, 
not merely until he attains twenty-one, but until John 
Smith dies. Consequently, the rule comes in and says, 
" The first child who attains twenty-one fulfils the con- 
'^ dition attaching to him, and is entitled to immediate 
^' enjoyment of his share. That share cannot be ascer- 
" tained when he is twenty-one, if children bom after 
" that date are to be let in to disturb the fractional 
" proportions in which the legacy is divisible. There- 
^^ fore the testator must be taken to have intended that 
^^ the line for ascertaining the number of the class 
'^ should be drawn at the point at which he has said that 
*^ a legatee is to take his share." 

The fourth' proposition is this : "With regard to imme- 
diate gifts, it is well settled that if there be no object 
in esse at the death of the testator the gift must embrace 

r2 
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all the oUldren who may subBequenily oome into exist- 
enoe by way of executory gift; and with regard to 
gifts preoeded by an anterior interest, the weight of 
authority is in favour of the position that in all such 
oaseSy except in the instance of a legal remainder of real 
eetatCi if there is no object at the time of the vesting 
in possession, all the children subsequently bom will be 
let in. 

Applying our illustration to each of the two branches 
of this proposition, it will work out as follows : — First, 
if I leave 1,000/. to the children of John Smith, and 
there are no children of John Smith living at my death, 
his after-bom children, if any, wiU all be entitled to share 
in the legacy, by way of what is termed executory gift. 
Secondly, if I give John Smith himself a life interest 
in the 1,000/., and, subject to that life interest, I leave 
it to the children of James Smith, if at the time of 
John Smith's death James Smith has no children, all 
children of his bom subsequently will share in the 
legacy. I have shifted this second illustration to the 
children of another person for the obvious reason that 
John Smith cannot have a family of children after his 
own death. 

The fifth and last proposition is as follows : — 

" Where the words * to be bom ' or ^ to be begotten ' 
*^ are annexed to a devise or bequest to children, if the 
^' gift be immediate so that it would but for the words in 
'' question have been confined to children (if any) in 
** existence at the date of the testator's death, they will 
'* have the effect of extending it to all the children who 
" shall ever come into existence." 

The meaning of this proposition I take to be this, 
that if, to use our illustration once more, I leave 1,000/. 
to the children of John Smith and add any such words as 
" to be bom " or " to be begotten," the addition of those 
words will negative the application of the first proposi- 
tion and make the legacy distributable between all the 
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children of John Smith, whether bom before or after 
my death. 

These five propositions all have reference to the first 
point which I pressed upon you — the ascertainment of 
the objects of a legacy to a clajss of children. My Second main 
second point, as you will remember, has reference to the S^ vesting, 
period of vesting of such a legacy, upon which, as I 
pointed out, wiU depend the question whether, if a 
legatee dies before the period for payment has arrived, 

into the testator's estate. 

As to this also, certain propositions have been esta- 
blished by the authorities, which, so far as the subject 
admits of it, are very clearly and concisely stated in 
one of Mr. Prideaux's excellent dissertations (6), sub- 
stantially in the following terms :— 

(1) Where there is a gift complete in itself, with a Propositiona 
direction superadded as to the time of payment, as if a ^ted by " 
legacy is given to the children of A., to be paid to them Mr.Prideaux. 
as and when they shall respectively attain twenty-one, 

the legacy vests immediately, and the payment only is 
postponed. 

(2) Where the time of payment is annexed to the 
gift itself, or where there is no gift except in the direc- 
tion to pay or divide — as, for example, where a legacy 
is given to the children of A. when they shall respec- 
tively attain a certain age, and there is nothing more — 
the legacy is contingent. 

(3) Very slight circumstances in the context will 
alter the construction, particularly where the bequest is 
of a residue, and not of a legacy merely. Thus, if a 
legacy is given to a person " at " or " when " he attains 
a certain age and is accompanied by a gift of the 
interest in the meantime, or by a direction to apply 
such interest, or any part thereof, for his maintenance, 

(b) Prideaux'fl Precedents, 12th edit. Vol. II. pp. 373—376. 
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or if the legacj ib direeted to be xoimediatelj sepazaied 
tzom the eetate, the legacy yests at onoe. 

(4) Where the payment of the l^aoy is postponed 
for the oonyenienoe of the estate — as if a legacy is 
directed to be paid to A. after the deoease of B., to 
whom a life interest is bequeathed — ^A. takes a Tested 
interest on the testator^s deoease, the payment to A. 
being postponed only for the purpose of enabling B. to 
enjoy a prior life interest in the l^;acy. 

From the refined sabtleties of this sabject it naturally 
follows that in almost every ease of constmotion which 
arises as to the period of vesting of a l^;aoy ingenions 
adyooates are able to adduce plausible arguments in 
fiiYoar of whatever view it is their professional duty to 
advance, and the law reports bear copious witness to 
the result. 
Kaf-DoteM Honey-combed as the law on this point is with 
^^tira!'^^^ decisions, a broad principle is both difficult to gather 
and dangerous to trust to, but, at least, I will venture 
to point out for your g^dance, as draftsmen, that the 
key-note is intention. A testator is at perfect liberty, 
within the limits of the role against perpetuities, to 
which I shall presently refer, to defer the period of 
payment of a legacy, while permitting the legacy to 
vest at once, or, on the other hand, to make the right to 
the legacy, and not merely the period at which it is to 
fall into possession, depend on a future event; and 
whenever the Court has to find out whether he has done 
the one thing or the other, its endeavour always is to 
gather, as far as possible, from the instrument what the 
testator's intention was. No doubt, in doing this, a 
judge who decides a case to-day is much fettered by the 
decisions of other judges, by which a particular con- 
struction has been applied to a particular form of words, 
and may feel bound to follow an authority which does 
not commend itself to his own mind. But the quali- 
fioation only amounts to this — that, for the sake of 
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uniformity of decision, if a given phrase has received 
from the Court, in one case, the construction that the 
testator must have been supposed to mean so and so, it 
is opposed to our system of jurisprudence that another 
judge should apply to precisely the same phrase, where 
there is no disting^shing context, a totally different 
construction. I say advisedly where there is no dis- 
tinguishing context, because it is a rare thing to find 
twq cases upon the construction of wills so identical that 
one is, in all respects, governed by the other. One of 
the greatest judges that ever lived — the late Sir Gteorge 
Jessel — used constantly to lay stress upon this fact, and 
his custom, when he had to construe a doubtful will, was 
to bring his masterly intellect to bear upon the instru- 
ment before him without troubling himself much with 
what any other judge had said about any other will, 
except in the few instances in which the case cited was 
directly and unmistakeably in point, and even then I am 
bound to add that where the decision was only that of a 
judge of first instance he treated it with scant ceremony 
if his own views did not lean in the same direction. 

The testator's intention beiir^ thus the key-note, the The practi- 
draftsman's aim must be to express that intention clearly. ^"^ * ^^' 
It will not do to attempt this teuak by the light of nature, 
but it will, at least, serve you in good stead to re- 
member that the starting-point is to be quite clear as 
to what the testator means, and then to turn to some 
approved precedent and find the precise approved terms 
in which to give effect to his wishes. There is no great 
difficulty in doing this, because, although the doctrines 
as to the vesting of legacies are, as I have said, full of 
refinements, there are well-settled forms in which, be- 
yond a possibility of question, the period at which a 
legacy is to vest may be defined in accordance with a 
testator's wishes. It cannot, I think, be doubted that 
the cases of disputed construction arising upon wills 
prepared by. lawyers are traceable in part to carelessness 
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uilj ^Tks^izf ill? tnU^or'ft ^wishesy and in 
fart t: »3.rT-.je!coT» in re»rr:rr.g t :• tie use of the right 
£:r^ :£ w:ri* t: £t t2>e f Ardrfulir case. If you do not 
ki::'*' wz^ 7'-'^ cii*ri wiii**. t jW can you poesibly 
h ? Aiii if yzn do not, when handling a 
c -SrlSiai^fr ''"^ ^ cci& easi? is distingoislialile from 
ai»:cirr cj a cirs^ecr^e cf expresion almost impcr- 
ctrTtT-l-r, ir.tk? s=re :?r.&: j:^ are walking in the lig^ 
fa:il. !*:-■• e»ji j.^i L:f* lo aToid disaster? 

Li d-ralir.g witi ti* ra:. piindf^l points ^rfaidi affect 
Le^:£r« t«: a cl&a&. I L&Te, as in mj Lectures g;eneralljy 
aaRz^!^! tLe c&se of a »:Iid:or*s preparing* a will &r 
t'rr.«elf. I rTLij* I i:€»ed Ludly say that, where the 
li=Jtad:ns are intricate and difienlt, a solicitor is 
ci&itA.'r'T wise to Lare reec-inse to the aasistanoe of 
ccTiiii^L E:it whether jou perform the task of drawing 
any giren wiU yinzseff, or whether, haTin^ possessed 
ycTirself of your client's in«tractions, yon oonunit the 
actual draftsmanship to counsel, a goieral knowledge 
of the doctrines embraced in the two points which I 
hare hroxight before yon is imperative. It is im- 
peratire, whether to enable yon to take yourself and 
to furnish to counsel intelligent and complete instroo- 
tions, or to apply your own mind to the oonaidera- 
tion of a draft will when it comes to you from your 
counseFs chambers, or to enable you properly to prepare 
it yourself, or lastly — ^though this does not &II strictly 
within my present subject — ^to enable yon intdligraitly 
to master the contents of any will that comes before 
you, and if , in a special case, not necessarily to take 
upon yourself to construe it, at least to direct your 
attention to the consideration of what are the material 
points which arise upon it. 

I venture therefore to say that you will not have 
given me your attention in vain if you gather from this 
Lecture nothing more than a finnly-rooted appreciation 
o| the &ct that, in the case of any bequest, whether of 
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real or personal estate, to a class of children or issue, it 
is the paramount duty of the solicitor charged with the 
preparation of the will to ascertain within what limits 
the testator desires to confine the class, and at what 
period the legacy is to vest where its payment is de- 
ferred, and having done so, to make it his special care 
that the testator's wishes are carried out by the use of 
approved accurate language. I will only add upon this 
subject, in conclusion, that I would also have you keenly 
alive to the fact that, while the performance of your 
duty does not involve any brilliant qualities, but only 
the good old weapons of patient study and close atten- 
tion, the slightest neglect of it is more likely to result 
in a Chancery suit than almost anything in a written 
document that I know of. 

I mentioned a third point which is of considerable The third 
practical importance — the application of the income of a ^tk>n o?m-" 
legacy where the vesting is deferred to a period sub- *^o"?? ^^«^ 
sequent to the testator's death. I will now endeavour defened. 
to explain how this matter stands. 

It has long been a settled rule of law — independently 
of statute — that a contingent legacy, that is to say, a 
legacy the right or title to which does not vest until the 
happening of a future event, which may or may not 
take place, as distinguished from a legacy which vests 
at once, but of which the period of payment is deferred, 
does not carry any interest in the meantime in favour 
of the legatee, except in the case of a legacy given by 
a person in loco parentis to the legatee, and even then 
the exception is subject to another exception, that it 
does not take effect where the testator has by his own 
will fixed a sum for maintenance. This principle, already 
well established, was expressly a£Srmed, almost in the 
words which I have used, by the Court of Appeal in the 
case of In re George (L. E., 5 Ch. Div. 837). 

The 26th section of Lord Cranworth's Act (23 & 24 How affected 
Vict. c. 145) declared that where property was held by ^®o^? 

worth's Act. 
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trustees in trost for an infant, either absolutely, or 
contingentlj on liis attaining the age of twenty-one 
years, it should be lawful for the trustees to apply 
towards his maintenance or education the whole or any 
part of the income to which he might be entitkd in re- 
spect of such property. 

Now at first it might seem as if that section had upset 
the old law as I have stated it, but if you analyse 
it a little closely you will find that it did nothing of 
the sort. It only enabled iiustees to apply the in- 
come of a contingent legacy for maintenance where the 
infant might be entitled to such income — in other words, 
in those cases, and only those oases, in which, under the 
existing law, the legacy carried interest in the legatee's 
favour; and it gave no greater power to the Court. 
This point was expressly so decided in the case of In re 
George^ which I just mentioned, and in which a fixed 
sum for maintenance had been given by the testator. 

This section of Lord Cranworth's Act was repealed 
by the Conveyancing and Law of Property Act, 1881 
(44 & 45 Yict. c. 41), in favour of the larger enactment 
of sect. 43 of the latter Act, of which I have in an 
earlier Lecture stated the substance (c). 
And now by Comparing this section with that in Lord Cranworth's 
Act ^1881.°^^ -^ct, which it repkces, you will find that it is wider in 
several respects, but for my particular purpose I am 
only concerned with one of its distinctive features, which 
is, that there is no limitation as before to income to 
which an infant may be entitled, and I confess that I 
should personally have read the section as being, with- 
out doubt, large enough to enable trustees in all cases 
of a contingent legacy, where the testator has not ex- 
pressed a contrary intention, to apply the income, or 
part of it, for the benefit of the infant prospective legatee. 
But in their note upon the section, Messrs. Wolsten- 

{e) See ante. Lecture V. p. 171. 
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holme and Turner, in the second edition of their work on 
the Conyejanoing Aots {d)y make the following obser- 
vations : — 

'^ This section replaces sect. 26 of Lord Cranworth's Obflervations 
" Act, and is so worded as to avoid the question raised WolsteSolme 
" in the case of In re George on the words in that Act — and Turner on 
" ' the income to which such infant may be entitled in considered. 
" ' respect of such property.* In the case of a simple 
" pecuniary legacy to an infant contingent on his 
" attaining twenty-one, and carrying interest in the 
'^ meantime, the executors being bound to set it apart 
^^ and accumulate the income, it is conceived that, in 
" the absence of any direction to the contrary, the effect 
" of this section is that, if the infant dies under twenty- 
" one, the residuary legatee takes only the accumula- 
" tions representing the unapplied residue of the income. 
" On the other hand, if no interest is payable on the 
" legacy till the infant attains twenty-one, there is no 
" income to which the section can apply, and the 
" residuary legatee takes the income of the residue 
" without deduction till the legacy becomes vested. 
" The short effect of the section seems capable of being 
" stated thus : Where the income will go along with 
" the capitcJ, if and when the capital vests, then the 
'^ income is applicable under this section for the benefit 
" of the infant, otherwise not." 

I have puzzled over that note a great many times, 
and have referred to several other works in the hope of 
solving my doubts, but I confess that I am fairly unable 
to reconcile the beginning of it with the end. The 
writers start by saying that the section is so worded as 
to get over the question raised in the case of In re George, 
and conclude by observing that where the income goes 
along with the capital, if and when the capital vests, 
then, but not otherwise, the income is applicable for the 

{d) Page 86. 
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benefit of the infuit. But that last oheenration sbikeB 
me as eoTering the reiy identical gronnd of the dedaoa 
in In re George, There the Comt of Appeal said, 
^* We cannot give maintenance out of this income, be- 
^ caose, under the roles of equity, the infant is not and 
*' will never be entitled to the income." Snielj that is 
exactly tantamount to saying that where the income 
will go along with the capital if and when the capital 
rests, then the income is applicable for the infant, but 
otherwise not. 

I am very diffident of expressing an opinion at yari- 
ance with that of two learned writers (^), but I Yenture 
to think that the section does in fact clearly operate to 
brush away the restriction as to the in&nt's being 
entitled to the income in order to enable it to be applied 
for his benefit, and that the true way of summing up 
the section is to say that wherever a l^^y is given to an 
infant contingently on his attaining the age of twenty- 
one years, or on the occurrence of some earlier event, 
then, unless a contrary intention is expressed, the 
income or part of it may be applied for the main- 
tenance, education, or benefit of the infant. 

I am somewhat supported in this view by the fact 
that Messrs. Gierke and Brett, in their excellent little 
work on the Conveyancing Acts (/), make this observa- 
tion on the section : — " Under Lord Cranworth's Act it 
'' was decided that maintenance might be given out of 
'^ a fund to which the infant was contingently entitled 
^' on attaining twenty-one, but not unless the infant on 
** coming of age would be entitled to both the principal 
'' and the intermediate income. It is submitted, how- 
" ever, that this case would be covered by the present 
" section." 

(e) In the third edition of Heesn. Wolstenholme and Tomer's work 
(publiahed since this Lecture was prepared) the note on which I have 
commented does not appear. It is possible that the omission may he 
due to a re-consideration of the yiews expressed in it. 

(/) 2nd edit. p. 158. 
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Whether, however, I am right or wrong in my inter- Practical 
pretation of the section, and in thinking that one port djaftraoan's 
of Messrs. Wolstenholme and Turner's note involves a attention, 
oontradiotion of the other, I do not feel any doubt as to 
the practical matters to which the draftsman's attention 
should be directed, and these I will now place before you. 

First, in the case of your client wishing to defer the 
vesting of a legacy, you would consider whether, in the 
absence of special provision, the relations of your client 
to the legatee are or are not such as would make the 
legacy carry the intermediate income with it. When 
you have satisfied yourself on this point you would as- 
certain whether the testator does or does not in fact 
wish that the legacy shall cany the income, and, if not, 
whether, at least, he wishes to appropriate any fixed 
annual sum for the maintenance of the infant legatee. 
The provisions which give effect to these several inten- 
tions are to be found in any standard book of Prece- 
dents, and there is no great difficulty in carrying out 
the testator's wishes on this point when once you are in 
possession of them. The great matter to guard against 
is the insertion of provisions without having your- 
self, and imparting to your client, a clear understanding 
of their legal import. 

One other point I would impress upon you in the Qnallficationa 
same connection. Neither the repealed 26th section of ^4er of ^ 
Lord Cranworth's Act nor the 43rd section of the Con- maintenance, 
veyancing and Law of Property Act, 1881, applies to 
the case of that artificial extension of the legal period of 
minority which testators often desire to make — as, for 
instance, the giving of a legacy to vest at twenty-four 
or twenty-five years. Whenever, therefore, the vesting 
is deferred beyond the age of twenty-one years express 
powers of maintenance must, if it is desired to give such 
powers, be inserted, as the statute will afford no help to 
trustees as to any period of minority in excess of that 
period. 
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I wOl jtut add, beiosB leaTiiig this sobject of nudn- 
tenance, that in a Toy leoent case of In re Tkatchei't 
TmntM (Weekly Notea» 5th April, 1884, p. 91), lb. 
Jastife Peanon held that a direction to aGcmnnlate the 
income of the eharee of childien, and pajr the same to 
them as and when their presumptive shares should 
become payaUe under a prerions trust, did not oonstitate 
the expression of a contrary intention within the mean- 
ing of the 43rd section of the Conyeyancing' and Law 
of Property Act, 1881. This would seem to show that 
any expression which would exclude the section must be 
very distinct and precise, and the case famishes a 
warning note to the draftsman. 

The next two matters to which I propose to draw 
your attention depend upon totally different prindpleB 
of law to, but they have, neyedheless, a somewhat 
intimate connection with, those which we have just con- 
sidered, and are also of great practical importance to 
the draftsman. I refer to the subjects of perpetuitieSy 
and of the accumulation of income. 

Of these, the first is judge-made law, and the latter 

depends on the statute 39 & 40 Qeo. 3, c. 98, commonly 

called the Thellusson Act 

The Uw of How the law of perpetuities eyer came to be settled 

^^i.iiifff ^^Q^t i]^Q aid Qf 3 statute passes my comprehension. 

It is as pure a piece of legislation, as distinguished from 
judicial decision, as can possibly be imagined. But, 
howeyer it came to pass, it is the law, and we must follow 
it just as religiously as if it were on the pages of the 
statute-book. 
Its ocigiii. The rule against perpetuities owed its origin to the 

policy of f ayounng the free disposition of property of 
all idnds. Mr. Joshua Williams, in his book on the 
Law of Beal Property (^), observes that the desire of 
indiyiduals to keep up their name and memory has 

is) 13ih edit. p. 62. 
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often been opposed to this rule of law, and that many 
shifts and devices have from time to time been tried to 
keep up a perpetual entail or something that might 
answer the same end, but, he adds, such contrivances 
have invariably been defeated. 

The battle was not, however, gained vrithout a vast ^'^^^^ 
deal of litigation, and the exact limit, in point of time, ^adeiirJ 
within which the alienation of property might lawfully -P*^*"^- 
be restricted was only settled finally in the year 1833 
by a decision of the House of Lords in the leading 
case of Cadell v. Palmer (1 C. & F. 372). It was there 
held that a limitation which postponed the vesting of 
property for a period represented by the duration of 
any number of existing lives and a term of twenty-one 
years from the death of the survivor was valid, but 
that a limitation exceeding that period was absolutely 
void. 

There is one curious feature of this rule which I Incidents of 
must not omit to mention. The limit, as I have said, ^ subj^t. 
is a life or lives plus a period of twenty-one years ; but 
if a testator does not take advantage of the first part of 
the permission, he is not on that account allowed to add 
a single hour to the second. A bequest of property to 
vest in the legatee twenty-one years and one day after 
the testator's death is void, though there is no life 
estate interposed before the commencement of the 
twenty-one years. This was settled by the case of 
Paltner v. Halford (4 Euss. 403). 

There is also attaching to the rule against perpetui- 
ties another incident which points to the need of the 
utmost care on the draftsman's part not to exceed the 
prescribed limit. It is this, that except in one class of 
eases a limitation which offends against the rule is 
absolutely void, and does not hold good, so to speak, 
pro tanto. So hard and fast is the line, that even where 
it is possible or probable that the limitation may, and 
where in the events which happen it does in fact fall 
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within the allotted period, it will neyerthelefis be void 
if it may in any event be capable of exceeding it. It 
must, on the faoe of it, be a limitation which will, of 
necessity, fall within the limit, or it will fail altogether. 
Let me show you what I mean by an example. 
Property is given to the eldest son of A. (who at the 
time of the testator's decease has no son), and in case 
such son shall die under twenty-two, then to the second 
son of A. Here, if A. afterwards has a son, and the 
son lives to attain twenty-one years, the gift over would 
clearly fail under the rule. But, of course, A.'s eldest 
son may die under twenty-one, in which case the limita*- 
tion to his second son would be ready to take effect 
within the prescribed period. Nevertheless the limi- 
tation would be wholly void because it might exceed that 
period. 
Partial exoep- I mentioned that there was one exception to the strict 
nSe— th©^ application of this sweeping rule. This occurs where 
eifprh doc- what is Called the cy pris doctrine applies. Out of con- 
sideration for that pet idol of the Courts, the ignorant 
testator, a limitation of land — and remember, please, 
that this indulgence applies only to real estate — ^to the 
unborn son of a living person for life and then to his 
sons in tail will shift the estate tail to the life- 
tenant (A). 
Law as to With regard to accumulation of income, the Act 39 

tio'^sof * & 40 Geo. 3, c. 98 was passed in consequence of a 
income. great case of TAelluBson v. Woodford (4 Ves. 227), in 

which the will of Mr. Thellusson was before the Court. 
That eccentric person thought fit to direct that the in-* 
come of his property should be accumulated during the 
lives of all his children, grand-children, and great 
grand-children, who were living at the time of his 
death, for the benefit of some future descendants who 
should be living at the decease of the survivor. This, 
as you see, was strictly within the rule against per- 

(A) WLUiams' Real Ftopertj, 13th edit. pp. 289, 290. 
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petuities. The Court was obliged to uphold the limita- 
tion, and the injustice of the bequest led to the passing 
of the Act to which I just referred. By this statute 
the accumulation of income, whether of real or per- 
sonal estate, is prohibited, in so far as wills are con- 
cerned, for a longer period than twenty-one years from 
the testator's death, or during the minority of any 
person living at the testator's death, or during the 
minority of any person who, under the will, would, if of 
full age, be entitled to the income directed to be accu- 
mulated. The Act does not, however, extend to the 
case of any provision for payment of debts, or for 
raising portions for children, or to any direction touching 
the produce of timber. 

It is worthy of note that where the direction to accu- 
mulate exceeds the statutory limit, it is not altogether 
void, as in the case of the rule against perpetuities, but 
only in so far as it exceeds that limit {i). 

The existence of these strict limits to the lawful Practical 
tying up of the corpus and income of property casts ^f^en. 
upon us, as draftsmen, the important practical duty of 
keeping strictly within legal bounds any desire on the 
part of a testator to make dispositions stretching into 
the future, and it is on this account that I have intro- 
duced them into this Lecture. 

I now turn to quite another matter — the doctrine of 
conversion. 

In the first place, let me remind you that in it§ The doctrine 
primary and fundamental sense the rule of conversion, conversion, 
whether applied to real or personal estate, is identical — 
that is to say, a man by his Vill may so convert real 
estate into personalty, or personal estate into realty, that 
from the moment of his death the one species of pro- 
perty will, for all legal purposes, assume the character 
of, and devolve according to the rules applicable to, the 

(») Jarman on Wills, 3rd edit. p. 286. 
T. 8 
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other, irrespective of the time when the actual literal 
conversion directed by the testator takes place. That is 
the principle which lies at the root of conversion, and 
colours eveiy incident arising out of it. 
lUustration. To take the simplest possible illustration of this — if, 
by my will, I direct my estate Whiteaore to be sold, and 
the proceeds to be paid to A., then, in the event of A. 
dying before the sale takes place, his personal repre- 
sentatives, and not his heir, will be entitled to the pro- 
ceeds of sale, unless, indeed. A., being absolutely entitled 
and 8ui juris^ has, in his lifetime, elected to take the 
property in its actual state. Conversely, if I leave 
6,000/. to be laid out in the purchase of land for the 
benefit of A., his heir, and not his personal representa- 
tives, will be entitled to the legacy if he dies before the 
land is purchased, unless here again A., being mijuris^ 
has elected to take the money as money. 
Cases in In the casc of a large landed proprietor, the aid of 

ta^teken*5" *^® doctrine of conversion is seldom invoked as to his 
the doctrine, real estate, the desire of the testator usually being to 
perpetuate the ownership of the land in his family, and, 
as it is popularly termed, make an eldest son. But 
there are a great many cases in which the testator's 
wish is to make one common fund of his real and per- 
sonal estate, and this object, naturally, can be attained 
Actual sale only by means of a sale of the real estate. But then 
d^fOTT^. there may, and often does, arise this state of things — 
that those who are charged by the testator with the 
duty of turning his land into money may be actually 
unable to do so at all, or not without ruinous sacrifice, 
for some time after his death, or, at least, may have ex- 
cellent reasons, in the interests of the beneficiaries, for 
postponing the sale to some more or less extended date ; 
and it is very desirable that you should clearly under- 
stand how the draftsman should provide for such con- 
tingencies in framing the will. 

Now I take it that the points to which you have to 
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direct your attention are twofold. First, there is the 
need for giving such elasticity to the testator's direction 
as that the trustees may be able to exercise a reasonable 
discretion as to the time of sale, without imperilling the 
operation of the doctrine of conversion with all its 
attendant incidents. Secondly, there is need to provide 
for the disposition of the rents and profits during the 
interval between the testator's death and the actual sale. 

With regard to the first point, there is little difficulty Mode of 
in dealing vsdth it. The approved method of 'draftsman- thL^con-^ 
ship is, first, to insert a direction for the conversion of tingency. 
the real estate into money by sale, and to follow this up 
immediately by providing for the disposition of the sale 
monies in accordance with the testator's wishes. This 
will have the effect of bringing into play all the equit- 
able principles attaching to conversion. 

Provisions should then be tacked on, giving the 
trustees a discretion to postpone the conversion either 
without limit or (but this plan is less frequent) 
within a limit not to exceed some specified period, 
and, in the meantime, with or without any special 
directions, to manage the property, grant leases of 
it, insure it from fire, and so forth. The extent to 
which these last powers should be elaborated would, I 
need hardly say, depend very much upon the nature 
of the real property of which the testator is, or is likely 
to become, possessed ; but, however large they may be 
— pray bear this in mind — they will not in the least 
weaken the legal effect of the earlier trust for sale, if 
that be clearly and unmistakeably expressed. 

The second point is one which, in some cases, calls for Diflpoaal of 
very careful consideration, and trustees may be placed ^^^^^ 
in a great difficulty, and perhaps have no alternative but 
to seek the Court's guidance where this consideration 
has not been bestowed on the matter at the stage of the 
preparation of the will. This point arises in the very 
common case of a testator's giving the income of his 

s 2 
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When not 
appropriate. 



property for life to one or more persons, and making a 
disposition of the corpus to take effect on the termina- 
tion of the life interests. In such a case we may take 
it as a starting-point that all purposes will generally be 
answered by providing in effect that the rents and 
profits of the real estate, until the actual sale and the 
income of any personal estate not literally converted 
and invested in accordance with the trusts of the will, 
shall be deemed to be annual income of the trust pro- 
perty, in the same way as if it were the income result- 
ing from an investment of the proceeds of sale, and be 
applied accordingly. 

I apprehend that, even in the absence of such a pro- 
vision, the Court would adopt that construction of the 
will, if possible, in preference to the obvious injustice of 
depriving the life tenant of any beneficial enjoyment 
until after the actual sale, although this latter result 
would be consistent with the language of a will which 
only directs conversion, investment of the proceeds, and 
payment of the income of the investment to the life 
tenant, and does not in terms go on to give him the 
income of the property until sale (j). 

But suppose that the real or leasehold or other pro- 
perty of which the sale is directed is of a wearing-out 
or wasting character — as, for instance, in the case of 
land, where the annual profits are derived from the 
working of minerals, or the rent of a' leasehold interest 
which has only a few years to run. Or, conversely, sup- 
pose again that the property is of a more or less rever- 
sionary character and produces no present income at all, 
or no income comparable with that which will be derived 
from it when some ground lease falls in, or some other 
event happens, at a date not far distant. In the first of 
these supposed cases the payment to a life tenant of its 
annual rent or income until sale would obviously be 



{fj Hayes & Jarman's Concise Precedents of Wills, 9th edit, 
pp. 255 et seq. 
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favourable to him ; in the second case "it would be as 
obviously unfavourable. Whenever, therefore, the Howexoep- 
income of any property does not bear the ordinary ratio dJ^juid^bT" 
of income to capital, it is matter for careful considera- dealt with, 
tion what adjustment shall be made, as between the life 
tenant and those who are to come after him, of the 
income of the property before sale. The decision as to 
this matter must, of course, rest with your client, unless 
he leaves the widest discretion to you ; but, even where 
he decides for himself what method he will adopt, you 
may be quite sure that in nineteen cases out of twenty 
it is the solicitor, and not the client, who starts the 
point, and I need hardly, therefore, add that it falls 
within your province to be alive both to the diflBculty 
and the manner of its solution. 

To begin with, the testator may, of course, please 
himself, and if he chooses to say that, until sale, the life 
tenant is to have the annual rent and profits, notwith- 
standing that the latter gains or loses, as the case may 
be, by so doing, it is of course fully within his com- 
petency to give the direction, and you will have nothing 
to do but insert a clause to that effect by which the 
trustees will be relieved from responsibility. But if a 
testator desires that the life tenant shall not receive 
more or less than the yearly income of the property in 
the proper sense of that expression, it will be necessary 
to resort to some device for giving effect to this wish. 
Perhaps the most effective method of doing so is that 
indicated in the following well-drawn clause which I 
have extracted from Hayes & Jarman's Concise Prece- 
dents of Wills (k), and from which you will gain a good 
general idea of the plan which it carries out : — 

" I declare that in the meantime, until the conversion Example of 
" and investment of my real and personal estates pur- ^°^* 
" suant to the trusts hereinbefore contained, my trustees 

(*) Otliedit. p. 291. 
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'' shall have fall discretionaiy power to adjust and 
^' determine all rights and equities, as between tenant 
*^ for life and reversioner, or otherwise, in regard to 
*^ capital and inoome, upon such principles, and in such 
'' manner, as to my trustees shall seem just and reason- 
" able, with liberty to apply as income the whole amount 
'^ of the actual proceeds and profits of such real and 
" personal estate, or any part thereof, or to apply as 
** income part only of such proceeds and profits and 
^^ invest the residue thereof as capital, but so that the 
" income to be received by the tenant for life shall not 
" be less than the rules of equity allow." 

The general impression produced on the mind by this 
clause is, I think, that the testator does not wish the life 
tenant to be placed either at an undue advantage or 
disadvantage, and will be well satisfied if the rules of 
equity are adopted by the trustees; but that, as he 
cannot predicate what will be the exact state of things 
as to his real estate, he desires to repose the widest 
Obserrations discretion in them. So far, this is, I think, wise 
and right ; but the clause is open to one, perhaps un- 
avoidable, objection, that it imposes a very serious re- 
sponsibility on the trustees, in the exercise of which 
they may very readily come to loggerheads with the 
beneficiaries. The office of trustee is at all times so 
thankless, and the performance of its duties is so 
strictly measured by the Court, that a cautious man 
would hesitate long before accepting a trust of this 
character. 

You will have noticed a reference in the clause, and 
in the observation which I have just made, to the rules 
of equity in connection with the matter now under our 
consideration. It would be beyond my province to 
enlarge at any length upon those rules, but to make 
myself quite intelligible I will just add that the 
equitable rules are opposed to giving to the tenant for 
life, before sale, more or less than the income which he 
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would receive after sale. Thus any excess of income 
produced by unconverted property, beyond that which 
the property, when converted, would have produced, 
is considered to be corpus and not income. And, on 
the other hand, where the conversion into money of 
a reversionary property is delayed by trustees in the 
exercise of their discretion, the Court will set a value on 
the reversion at the end of the first year and give the 
tenant for life the difference between the fund actually re- 
ceived and the value of the reversion as so ascertained (/). 
You will of course imderstand, however, that these 
principles are applicable only where the testator has 
given no indication of his own wishes. 

There are some few other matters applicable alike to 
real and personal estate, as subjects of testamentary dis- 
position, which are worthy of mention. 

By the 27 th section of the Wills Act a general devise Wills Act, 
or bequest of the real or personal estate of a testator passes ^^ ' 
any real or personal property, as the case may be, over 
which he has a general power of appointment, and will 
operate as an execution of the power, unless a contrary 
intention appears by the will. This provision necessi- 
tates care on the part of the draftsman to ascertain 
before inserting a general devise of real estate, or a 
general bequest of personalty, whether the testator has 
a general power of appointment over either class of pro- 
perty, and, if so, what are his wishes as to its disposition. 
The caution which I would impress upon you in this 
connection is of a negative kind. By a general disposi- 
tion, covering property over which the testator has a 
general power of appointment, his intentions may be 
frustrated as to that particular property, and you must 
therefore take care not to use language large enough to 
operate under the section, imless by so doing you will 
clearly be giving effect to your client's wishes — in other 

(/) Prideaux's Precedents, 12th edit. Vol. II. p. 403 ; Wilkinson v. 
DnncaUj 23 Beav. 169. 
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words, unless he desires that the property which he has a 
general power to appoint shall devolve in the same way 
as the real or personal estate included in his general 
bequest. 

I have already pointed out to you that in the con- 
struction of a will the testator's intention is, above all 
things, regarded, and that each will stands, so to speak, 
on its own merits, except in so far as previous judicial 
decisions on exactly similar phraseology impose a rule of 
construction. I must not, however, omit to add that in 
one particular, affecting bequests of both real and per- 
sonal estate, the legislature has made an attempt — 
unwisely, as some writers thi^k — to furnish us with a 
Wills Act, rule of construction. The 29th section of the Wills 
statutory rale -^^^ declares that in any devise or bequest of real or 
of conatrac- personal estate the words " die without issue," or " die 
" without leaving issue," or " have no issue," or any 
other words which may import either a want or failure 
of issue of any person in his lifetime, or at the time of 
his death, or an indefinite failure of his issue, shall be 
construed to mean a want or failure of issue in the life- 
time, or at the time of the death of such person, and not 
an indefinite failure of his issue, unless a contrary inten- 
tion shall appear by the will, by reason of such person 
having a prior estate tail, or of a preceding gift being, 
without any implication arising from such words, a 
limitation of an estate tail to such person, or otherwise. 
The section concludes with a proviso that the Act shall 
not extend to cases where the words import, if no issue 
described in a preceding gift shall be bom, or if there 
shall be no issue who shall live to attain the age, or 
otherwise answer the description, required for obtaining 
a vested estate by a preceding gift to such issue. 
Observations If the section which I have just quoted almost verbatim 
on the section, jg intelligible at first blush to you, I must congratulate 
you upon possessing an amoimt of intelligence to which 
I can lay no claim, for I will honestly confess to you 
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that I read it over and over again as a student before I 
was much wiser than when I began. Prior to the Act 
the expression " dying without issue " and similar ex- 
pressions had received an interpretation contrary to that 
which would popularly have been supposed to be their 
meaning, and the section presumably owed its origin to 
a desire to correct this variance (m). As I understand, 
if, before the Act, real or personal estate had been given 
to A. with a gift over in the event of A/s dying with- 
out issue, the gift to A. would, if of real estate, have 
given him an estate tail — ^that is to say, the words 
" dying without issue " would have been construed to 
mean a failure of issue only in the sense in which a 
man's issue fails when an estate tail comes to an end, 
and the entail might, therefore, have been barred by A. 
under the Fines and Recoveries Act ; and, if the gift 
were of personal estate, A. would have taken it abso- 
lutely, because an estate tail could not be granted in 
that species of property. Now, since the Act, A. would 
take the subject of both gifts right out, but subject to 
their being defeated in the event of his dying without 
leaving issue living at his death, in which latter case 
the gift over would take effect as an executory devise (»). 
In other words, Parliament said that when a man in his 
will uses such an expression as " dying without issue " 
he must, unless the contrary is shown, be supposed to 
mean die without actually and in fact leaving issue 
alive at the time of the legatee's death, and to attach 
that as a condition to the gift — and not to intend to 
merely use the words as words of limitation creating 
an estate tail which the legatee can, by barring the 
entail, make his own if it be realty, and which will be 
his own, if personalty, without any act on his part. 
That seems reasonably clear, and the wonder rather is, 

(m) See, as to this, Hayes & Jarman's Concise Precedents of Wills, 
9th edit. p. 67. 
(#•) Ibid, p. 94. 
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I thinki how the deoLdons ever oame to 'pxA the other 
interpretation upon these expressions. 

^,^ Again, the 33rd section of the Wills Act provides 

that where any person, being a child or other issue of the 
testator, to whom any real or personal estate shall he 
devised or bequeathed for any estate or interest not 
determinable at or before the death of such person, 
shall die in the lifetime of the testator leaving issue, 
and the issue are living at the time of the testator's 
death, the devise or bequest shall not lapse, but shall 
take effect as if the death of such person had happened 
immediately after the death of the testator, unless a 
contrary intention appears by the will. 

This section, as you will see, makes an important 
exception, in favour of a legatee who is a child or issue 
of the testator, to the general rule that a legacy lapses 
by the death of the legatee in the testator's lifetime. 
Speaking generally, it may be presumed that the opera- 
tion of the section would be in harmony with a testator's 
wishes ; but when a man is making his will he should 
at least be made aware of the effect of this or that 
bequest, and it behoves his solicitor to possess the know- 
ledge requisite for enabling him to point out the legal 
result which may ensue from this or that provision, and 
to give his client the opportunity, at all events, of ex- 
pressing a contrary intention. 

Precatory My next point, which has reference to what are 

termed precatory words, does not touch the Wills Act. 
It is a common thing to find in a will — not so common 
when it is prepared by a professional draftsman, but 
not very uncommon even then — words of request or 
recommendation, or hope, on the part of the testator 
in connection with some bequest. It may be assumed, 
I think, that the testator's real intention, where such 
words are used, very rarely is that they shall create a 
binding trust ; but the Court of Chancery, in its love 
of importing a trust wherever, by hook or by crook, it 
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can do so, has by a series of decisions drawn the line so 
tightly round such expressions that it is most dangerous 
to make use of them unless at all events words are 
added which expressly negative any intention to create 
a binding trust (o). I would specially impress this upon 
you, because nothing is commoner than for a testator, 
in giving you his instructions, to make use of such ex* 
pressions in total ignorance of their legal significance. 

My remaining point has reference to the date hs from 
which annuities or legacies are payable. When a client As to period 
mstructs you to msert m his will a direction for payment of legacies 
of an annuity of 50/. to A. B. for life, or a direction to set ^^ annuities, 
apart and invest a trust fund, and pay the income to 
A. B. for life, he will be tolerably certain to labour 
under the impression that he is providing for the 
annuitant or legatee as from the moment of his (the 
testator's) death. Now, in the case of the annuity, 
this is substantially the result, because the annuity 
does commence from the date of the testator's death 
in the absence of direction to the contrary. But the 
first payment is not due till the expiration of one year 
from the death, and you will readily see that in many 
cases the annuitant may be put to sore straits, never 
intended by the testator, during the twelve months. 
This may be met by a direction that the annuity shall 
commence from the testator's decease, and be payable 
quarterly, or at whatever other stated intervals the 
testator desires, in which case the executor must make 
the payments in accordance with the terms of the will, 
subject only to his being first satisfied of the sufficiency 
of the estate to answer debts and legacies. 

"With regard to trust legacies the case is difiPerent, 
and, in the absence of special direction in the will, the 
legacy cannot, as against the residuaiy legatee, be 

(o) A collection of instances in which precatory words have and 
have not been held to create a trust will be found in Frideaux's 
rreoedents, 12th edit. Vol. IT. pp. 406, 407. 
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appn^nated until m jemr after the death, and the right 
to the income will not hegin to accme till then. Tbia 
reenlt is, of coarse, still more disaatrons to the legatee, 
in whose faTOor, peihape^ the testator is intending by 
lus wiU to keep on foot some proTision which he has 
made during his life, and idiich represents the legatee's 
sole means of snhsistence. TVlieneTer, therefore, you 
haTe any reason to suppose that the testator contem- 
plates making a proTision to take effect immediately on 
his death, you should clear up all doubt on the subject, 
and if your surmise is correct, you should proyide spe- 
cially in the will that the legacy is to take immediate 
effect, and that if (as will in all probability be the case) 
it cannot be at once inyested and set apart, the legatee 
shall receiye in the interval, out of the general estate, a 
sum equal to the income to be enjoyed from the trust 
legacy when it shall be invested. 

I may just mention that an instance came to my 
knowledge not long since in which two separate trust 
legacies were left by a will in circumstances such as I 
have described, and in each case the legatee was entirely 
dependent on the bequest, but the will contained no 
power enabling the executors to anticipate the expira- 
tion of a year from the death. But for the generosity 
of the residuary legatee, who refused to assert any claim, 
the legatees would have been reduced to extremities 
during the twelve months in which they would have re- 
ceived no income. 
As to legacy There is one other matter which I may just mention 
annuitteaand ^ connection with annuities and life interests. Most 
life interestB. testators have a general idea as to the legacy duty, but 
few laymen know how this tax operates on a life pro- 
vision. Taking the common case of an annuity, what 
happens is this : — The value of an annuity of the given 
amount on a life of the age of the annuitant is calculated 
by the Q-ovemment tables, and on the lump sum 
arrived at legacy duty at so much per cent, is payable 
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by four annual payments. In the ease of a stranger in 
bloody or a distant relative, this is a very serious deduc- 
tion indeed from the income receivable for four years 
after the testator's death, and it may well be that if 
made aware of it he will desire to cast the duty on to 
his general estate rather than to impose the burden on 
the annuitant. Here, again, it happens that I can recall 
a case in point — ^that of a lady who had received a yearly 
income of a certain amount from a wealthy testatrix, 
and was entirely dependent on it. By her will the 
testatrix left her an annuity of the same amount, but did 
not give it free of duty. The consequence was, that for 
four years an income on which the annuitant had barely 
been able to make both ends meet was reduced by one- 
third. Prom the facts of which I became aware I have 
every possible reason to think that such a result would 
have been the last that the testatrix would have desired. 
The point is obviously one which may very properly 
be brought to the attention of a testator, and it is by 
bearing such matters as these in mind that a solicitor 
effectively fulfils his duties and deservedly gains the 
confidence of his clients. 



269 



NINTH LECTURE. 



WILLS 

{continued). 



< 



MATTERS SPECIALLY CONNECTED 
WITH BEQUESTS OF REAL 
ESTATE :— 

THE Z£X LOCI. 

THE MORTMAIN ACTS. 

THE WILLS ACT. 

CHARGES FOR PAYMENT OF 
DEBTS AND LEGACIES. 

MATTERS SPECIALLY CONNECTED 
WITH BEQUESTS OF PERSONAL 
ESTATE :— 

THE TESTATOR'S DOMICILE. 

EXECUTORS. 

LEGACIES. 

SATISFACTION. 



( 273 ) 



NINTH LECTURE. 



Our attention was devoted in my Eighth Lectitre to Subject of 
points bearing on the draftsmanship of wills which, for ®^'*™^- 
the most part, affected indiscriminately both real and 
personal estate. I now propose to deal with some of 
the distinctive features incident to the testamentary 
disposition of each of those classes of property. 

And, first, as to real estate. 

It is a fundamental principle of law, to be borne in First rule of 
mind by every draftsman of a will, that the law of ^fTTlJZ^e 
immoveable or real property is that of the country in ^* ^^*' 
which it is situate, and, as a consequence, that a will 
disposing of real estate must be drawn in the mode, and 
executed with the formalities, required by the law of 
that country. Formerly the application of this rule 
would have prevented a will made according to English 
law from passing real estate situate even in Scotland, 
as that part of the United Kingdom was expressly ex- 
cepted from the Wills Act (a), but, by the joint opera- 
tion of no less than three statutes (b), land in Scotland Land in 
may now be devised by a will made in England ^^^^^^ • 

cepted, will pass by a general devise in an English will. 

In many of our colonies also, the Wills Act, either 

bodily or with some variations, has been adopted by the 

colonial legislatures. But as to land situate elsewhere Land else- 
where. 

(a) By sect. 36. 

(b) 24 & 26 Vict. c. 114 ; 31 & 32 Vict. c. 101, s. 20 ; and 37 & 38 
Vict. c. 94, 88. 46, 51. 

T. T 
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tlian in Ghreat Britain and Ireland the formalities of the 
particular country, whether it he a foreign country or 
whether it be an English colonj, must be observed 
in order to make the devise valid; and as to those 
colonies which have adopted a mode of testamentary 
disposition similar to our own, it has in each case been 
the result of a volimtary act of the local legislature, 
and has no sort of reference to the English Wills Act as 
such. From this principle of law the important 
practical lesson may be deduced that no Engh'sh la^er 
should attempt to include in a will a devise of real 
property situate abroad until and unless he is satisfied 
that a vaUd gift of it may be made by a vriU pre- 
pared in accordance with the law of England. 

The next point to which I would direct your attention 
in connection with testamentary dispositions of real estate 
is that of the legal restrictions imposed on gifts of land for 
The Mori- charitable purposes. These restrictions originated with, 
and are still mainly dependent on, the Act of 9 Geo. 2, 
c. 36, commonly called the Mortmain Act. The preamble 
gives the key to the object which the statute aimed at— 
viz., the prevention of improvident alienations or dis- 
positions of landed estates by languishing or dying per- 
sons to the disherison of their lawful heirs. Whether, 
however, that object has not been attained in some few 
cases at the cost of a great deal of trouble and injustice 
in many more may well be gravely doubted. The 
original statute has been modified from time to time in 
the general sense of relaxiag some of its more stringent 
requirements, and in the particular sense of making 
favoured exceptions in such cases as sites for church 
building, for schools, for literary and scientific institu- 
tions, for playgrounds for children, and grounds for the 
recreation of adults {c) ; but, in the main, testators are 
still disabled from giving by will for charitable pur- 

{c) See Williams' Real Property, 13th edit. pp. 70—79. 
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poses any interest in real estate or money to be laid out 
therein. 
A ffreat number of cases have been decided on the J»ididal con- 

_ , , Btraotion of 

Mortmain Act, and the judges have often been puzzled those Acts, 
in determining its application to particular circum- 
stances. The cases which have presented difficulty from 
time to time have, as you would naturally suppose, been 
those in which either the gift itself has been of some 
species of ownership of a more or less hybrid character, 
as to which it has not been easy to say whether it was 
an interest in real estate or not, or it has been open 
to argument whether the object, as expressed in the 
testator's will, has brought it within the Act. In so 
far as it is possible to collect any general idea from 
a large number of not always harmonious authorities, 
I am disposed to think that, on the whole, the former 
of these classes of case, in which the nature of the 
property itself has been under discussion, has received 
a strict rule of interpretation in a sense adverse to 
the validity of the testamentary disposition, and that 
with regard to the latter class — in which the question 
has turned on the object which the testator has had in 
view-the construction has been somewhat more favour- 
able to the will {d). But it is not my purpose to lecture Practical 
to you on refinements of decided cases, and the moral to ^j^^^^ 
be drawn is plain enough — that where there is any Acts, 
possibility of a question as to validity, you should throw 
the testator's charitable gifts entirely on to his purely 
personal estate, and should be careful in all cases to steer 
clear of the Acts. The need for special caution in this 
respect arises principally where a testator is possessed of 
what is called impure personalty, or personalty savouring 
of the realty — that is to say, property which just falls 

(d) See a number of cases coUected in Hayes & Jarmau's Concise 
Precedents of WiUs, 9th edit. p. 328 et seq. 

t2 
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Mode of 
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MortmiuTi 

Acta 



nithin the grasp of the Morbnaln Acts. In sach a case, 
if upon the constraction of the will the sonrce for pay- 
ment of charitable legacies would be a common fond of 
pure and impure penonaltj, thoee legacies will be void to 
the extent of the proportion which but for the Act 
would be payable out of the latter. This difficulty may 
bo met by a direction that the testator^s charitable 
legacies shall be paid exdusively out of such part of his 
personal estate as may be lawfully appropriated to sach 
purposes, and it is wise to add the words " and in pre- 
" ference to any other payment thereout," as otherwise, 
if the pure personalty does not suffice to meet its rate- 
able share of the debts of the testator, and his funeral 
and testamentary expenses, as well as the whole of the 
charitable legacies, there will be a danger that those 
legacies may abate to the extent of the deficiency. 

In Mr. Elphinstone's Introduction to Conveyancing 
(3rd edit. p. 407) he mentions the following curious 
device as being often adopted when it is desired to make 
gifts of real estate, which would be void under the 
Mortmain Acts, for the purposes of the religion of one 
of the principal denominations in this country : — 

" The testator devises or bequeaths the property to two 
" or three of the clergy of that denomination, selecting 
" respectable people whom he does not know personally, 
^^ and he carefully abstains from communicating his 
" intentions to them ; he leaves with his will a letter 
'^ addressed to them, stating what he wishes to have 
'* done with the gift, and also a letter addressed to their 
" ecclesiastical superior informing him of the circum- 
^' stance ; so that it is impossible, on the one hand, for 
" them to suppress the testator's wishes and retain the 
" gift for their own use without their conduct becoming 
" known to the superior, and, on the other hand, for 
" anyone to establish that a trust is created which might 
** be invalid as offending against the law." 
It is a curious commentaiy upon the doubtful wisdom 
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and justice of the Mortmain Aots that the heads of 
a religious denomination should lend their approval to 
a device which is neither more nor less than a pure 
evasion of the law of this country. 

To turn to another point. It is important for the 
draftsman of a wiU which deals with real estate to bear 
in mind how wide an eflfect is given under the Wills The Willa 
Act to testamentary language as applied to that class of ^^^' 
property. 

There was a curious distinction before the Act be- 
tween real and personal estate, for whereas a devise of 
the former, however general in terms, included only 
such real estate as the testator was possessed of at the 
date of his will, a general bequest of personal estate 
included even then all personalty belonging to the 
testator at the time of his death (e). The distinction. Will speaks 
however, no longer exists, and in the case. of real estate, ^^^^*® ^^ 
equally as in the case of personal estate, the will speaks 
from the date of the death unless a contrary intention 
is expressed. 

Then again, the 26th section of the Act effected Wills Act, 
another important alteration in the law. Before the ^^ ' ' 
Act a general devise of all a testator's land did not pass 
leasehold estate except where he had no other land, or 
where the intention to dispose of leasehold property 
was manifested in the wiU; but, under that section, 
leasehold property will now pass under a general devise 
unless a contrary intention appears by the will — thereby 
exactly reversing the old law. 

The section also extends to copyhold estates, and it is 
useful to bear in mind that they pass imder a general 
devise ; but I may mention that, as a question of altera- 
tion in the law, the introduction of copyholds into the 
section was apparently unnecessary, as before the "Wills 

{e) Prideaux*B Precedents, 12th edit. Vol. 11. p. 357. 
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Act copyholds were held to paas under a general 
deviBe (/). 
VTiXlB Act, And once more, whereas a demise of real estate to 

A. B. without any words of limitation would, before 
the Act, have passed only a life estate {ff), such a devise 
will now, under the 28th section, pass the whole of the 
testator's interest, whether it be the fee simple or any 
lesser interest, tmless a contrary intention appears by 
the wiU. 
Oboenrmtiont Now, with r^ard to these provisions of the Act, the 
JJJj^JJ first — that which postpones the date as of which a will 

of realty speaks to the date of death — may be traced, 
I think, to considerations of general policy and 
advantage ; while the other changes in the law which 
I have just mentioned are obviously referable to the 
desire of the legislature, in the case of wills, to bring, 
as far as possible, a popular mode of expression into 
harmony veith the legal construction of the document. 
The reason for this, no doubt, is to be found in the 
fact that many laymen make their wills without pro- 
fessional aid, and it was deemed desirable to lessen 
as much as possible the mischief which almost in- 
variably followed, and stiU follows, and always vnll 
follow, from that proceeding. A layman who, bef(»re 
the Wills Act, wrote down in his will, " I give my 
" estate, Blackacre, to my son John," could certainly 
not have been reasonably suspected of knowing that 
imder that bequest the unfortimate John would only 
have got a life estate, and might have argued vnth some 
force, had he been heard on the construction of his own 
vriU, that the expression was clear enough to the ordinary 
intelligence whatever lawyers might say about it. 

It follows from what I have said that in the main 
these provisions are more pertinent to laymen than 

(/) JDoe V. Zudlowy 7 Bing. 275. 

{ff) Williams' Real Property, 13th edit. p. 19. 
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lawyers, and certainly you may take it that, notwith- 
standing the Act, no prudent lawyer who prepares a 
will would dream of relying upon its provisions by 
omitting express mention either of leaseholds or copy- 
holds or of words of limitation where a fee simple 
estate is devised — for this reason, if for no other, that, if 
he does so, there may be some other expression in the 
will upon which at least a colourable argument may be 
raised that leaseholds or copyholds were not intended 
to pass, or, as the case may be, that only a life estate 
was, in fact, intended to be given ; in short, to use the 
language of the Act, that the contrary appears by the 

wm. 

Nevertheless, I counsel you to bear these enactments 
carefully in mind, and make them as familiar to your- 
selves as household words, for reasons which will, I 
hope, be convincing to you. To take the first of them. 
A client instructs you to prepare his will, and he writes 
or says to you that he wishes to leave his landed 
property to so-and-so. Just see what a blunder you 
may make if you rush to a conclusion as to what he 
means, and fail to bear the Wills Act in mind. Tour 
client may be thinking only of the particular landed 
property which he owns at the time he makes his will, 
in which case, of course, a devise in general terms will 
by no means give effect to his wishes, and the real 
estate which is the subject of the bequest should be 
specified in the will. On the other hand, he may mean, 
of course, to include in the devise all real estate of 
which he may die possessed, in which case the devise 
will rightly be in general terms. A knowledge of the 
statute will at once lead you to put your finger on this 
part of your client's instructions, and to clear the point 
up before you put pen to paper ; ignorance of it might 
well lead you to overlook the matter and perhaps insert 
a provision altogether at variance with the testator's 
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real wishes, while all the time he, as a laymaa — ^and 
this is the real point — ^might he quite unaware that 
the will as framed would not give effect to his inten* 
tions. 

Upon the seotion as to leaseholds and copyholds there 
arises this consideration for the draftsman — that before 
inserting a general deyise of real estate he should ascer- 
tain of the testator whether he has any leasehold or 
copyhold property, and, if so, what are his wishes as 
to its disposition. If it is desired that it shall pass 
in the same way as the real estate generally devised 
it should be included in that devise, not by minute 
description, but by general terms sufficiently showing 
that it is expressly included in the devise. If it is not 
intended so to dispose of it, then care should be taken 
that it does not, by virtue of the Act, pass by the general 
words of devise. 

As to the gift of a fee simple without words of limita- 
tion, there is not much to be said about the provision 
beyond this, that it is for the practitioner rather in the 
nature of a warning from a negative point of view. A 
will is sometimes prepared, as we have seen, in circum- 
stances of urgent haste, and when brevity of expression 
is of the utmost moment. But however urgent the case 
may be, and however scant may be your opportunities 
for reflection, you will be on your guard not to insert 
a clause giving real estate to A. B. simply, where 
there is any possibility of the gift being construed as 
intended to pass only a life interest by reason of the 
context. 

There are some few other provisions of the Wills Act 
not touching my subject sufficiently closely from the 
point of view in "vrfaich I wish to present it to you for 
me to dwell upon them at any length, but which I do 
not like to pass over in silence. 
Wills Act, The 25th section declares, in substance, that, unless a 

sect. 25. 
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contrary intention appears, any real estate the devise of 
which has lapsed by the death of the devisee, or is void, 
shall fall into the residuary devise, if there be one con- 
tained in the will. That is intelligible enough. 

The 30th and 31st sections relate to devises of real Wills Act, 
estate to trustees. I should embark on a very long and ' ' 
tedious discourse if I were to attempt to deal exhaustively 
with these sections. They have been adversely criticised, 
and, I think, justly so. Some writers have endeavoured 
to show what each section means, and how the one may 
be distinguished from the other, but when so eminent a 
judge as Sir George Jessel has placed on record (h) his 
belief that the real history of the two sections is that 
they are two drafts of the same subject, though both 
reniain in the statute book, I may well be excused for 
not attempting the task of dissection. I may, however, 
observe t4, that however difficult a problem confused 
enactments or conflicting decisions may present where 
you have to place a meaning upon a doubtful instru- 
ment, they may at least serve the purpose of a danger 
signal to the draftsman. In the case of these provisions 
the lesson to learn from the difficulties which surround 
their interpretation is clearly, I think, this — that when- 
ever it is intended to devise real estate to a trustee or 
executor the precise extent or limit of the estate with 
which he is to be clothed should be clearly expressed. 

The 32nd section makes a partial exception in favour WUIb Act, 
of estates tail to the general rule that a devise lapses by ^ ' * 
the death of the devisee in the testator's lifetime. 

All these provisions of the Act are worthy of your Importance of 
careful study, and I earnestly advise you to master ^aj^t. 
them. Whether it be to assist you to clear up a doubt- 
ful point in your instructions, or to enable you to see 
that a testator may be setting out a scheme of disposi- 

(A) In Frme v. Clement^ L. R., 18 Ch. Div. 499 ; 50 L. J. R., Ch. 
Div. 808. 
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tion in which there is either some actual flaw or else 
some risk that by operation of law his wishes may in 
certain events, which you would point out to him, be 
liable to be defeated, or whether it be to put you in 
possession of the requisite technical knowledge of your 
subject, without which you can neyer become competent 
draftsmen, depend upon it that the study of the Wills 
Act will repay you for all the trouble you bestow on it. 
To affect to prepare wills without first mastering that 
statute is like trying to paint a picture blindfolded. 
Some of its provisions have been severely handled by 
learned writers, but with some few slight modifications 
it has stood its ground for nearly half a century as 
practically our only statutory exposition of the law of 
wills, and seems to bid fair to stand for fifty years more; 
and llthough legal criticism may be a ve^ useful and 
inteUectual puxLt in its way, and very improving, to 
the mind, your first duty and mine is to learn the law 
as it is, and we shall be wise to reserve, until after we 
have done that, any expression of our views as to what 
it ought to be. 
Charge of There is one other subject connected with devises of 

S^ieT ^^^ estate-a testamentary charge of debts or legacies 
on real estate — on which I have hesitated to touch for 
much the same reason that has induced me to refer so 
briefly to the 30th and 31st sections of the Wills Act — 
I mean the great difficulty and complication of the sub- 
ject. When I say that, I do not mean that I have had 
any unwillingness to explain it to the best of my power, 
but that I have been afraid of my inability to do so 
thoroughly without occupying what would, relatively to 
other matters of practical importance, be an undue pro- 
portion of my allotted space. 

Nevertheless I am impressed so strongly with a con- 
sciousness that this part of my subject would be incom- 
plete without mention of the very important matter to 
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which I refer, that I cannot bring myself to conclude 
my observations on testamentary dispositions of real 
estate without some allusion to it. 

You are well aware that a man's personal estate is General rule 
the primary fund for payment of his debts, and that, ^J, p^^^t 
in the absence of special provision to the contrary, his oi debts, 
real estate can only be resorted to where the personal 
estate is insufficient to. meet the debts. 

Now it is quite competent for a testator to make of Majr bo 
his real and personal estate a common source for pay- ^*" ' 
ment of debts or legacies, or both, or, if he so pleases, to 
exonerate his personal estate, as between his personal 
representatives and his devisee or heir, by charging 
debts or legacies, or both, entirely on the real estate ; 
but if he does do this — if he does attach to his real estate 
any obligation which would otherwise faU primarily on 
his personal estate — it is obvious that some person should 
be clothed by his will with the legal power to deal with 
the real estate, whether by way of sale or mortgage, so 
as to give effect to the testator's intention. 

One would have supposed that this necessity would 
have been tolerably evident, especially when coupled 
with knowledge of the elementary legal principle that 
an executor, as such, has no concern or power to deal 
with a testator's real estate at all ; that the legal title 
to that class of property descends to whomsoever it 
may be devised without any reference to the executor, 
and, in case of intestacy, passes to the testator's heir- 
at-law. 

Nevertheless, ignorant testators, incompetent drafts- Autborities 
men, and the Court of Chancery between them have ^lasubj^t!^ 
succeeded in raising a dense cloud of conflicting 
authorities round this subject, and especially in connec- 
tion with the payment of debts. The mischief has 
originated principally from the frequent use in wills of 
such an expression as " I direct my debts, funeral and 
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The qualification to which I referred is this— that the 
passage which I have quoted appears in an edition pub- 
lished subsequently to Lord St. Leonards' Act (22 & 23 
Vict. c. 35), to which Act the notes upon the same case 
subsequently refer, with the observation {J) that the law 
upon this subject has been partially altered by the 

statute. 

The sections of that Act which aflfect the matter are 22 & 23 Vict, 
sections 14 to 17, the provisions of which are so impor- ^'^^^^ ^' ^*"' 
tant that I will state their substance as concisely as I 

can. 

The 14th section enacts that, where by any will Sect. u. 

coming into operation after the passing of the Act the 

testator shall have charged his real estate or any specific 

portion thereof with the payment of his debts, or with 

the payment of any legacy or other specific sum of 

money, and shall have devised the estate, so charged, to 

any trustee or trustees for the whole of his estate or 

interest therein, and shall not have made any express 

provision for the raising of such debts, legacy, or sum of 

money out of such estate, it shall be lawful for the 

devisee or devisees in trust, notwithstanding any trusts 

actually declared by the testator, to raise such debts, 

legacy, or money by sale by public auction or private 

contract, or by mortgage of the hereditaments, or partly 

in one mode and partly in the other; and that any 

such mortgage may reserve such interest, and fix such 

times of repayment, as the parties executing it shall 

think proper. 

The 15th section extends the powers of the 14th Sect. 15. 
section to everyone in whom the estate devised shall by 
any means be vested, or to anyone appointed either 
under any power in the will, or by the Court, to succeed 
to the trusteeship so vested. 

The 16th section declares that if any testator who Sect. ic. 

00 Page 86. 
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sliall have created such a charge as is described in 
sect. 14 shall have so devised the hereditaments charged 
as not to Test all his estate therein in any trustee, his 
executor named in the will (if any) shall have the 
same power of raising the monies as before vested in 
his devisees in trust ; and that such power shall devolve 
on the person in whom the executorship is vested for 
the time being ; but that any sale or mortgage under 
the Act shall operate only on the estate or interest, 
whether legal or equitable, of the testator, and shall not 
render it unnecessary to get in any outstanding subsist- 
ing legal estate. 
Sect. 17. The 17th section exonerates purchasers and mort- 

gagees from inquiring whether the powers conferred by 
sects. 14, 15 and 16 have been duly exercised by the 
persons acting in virtue of them. 
Obsenrations Of these sections it is said by Messrs. Hayes and Jar- 
Ha^^'^d man(A-) that the difficulty— that is, the difficulty 
Jarmanon occasioned by the conflicting state of the authorities — 
has been removed in two cases, first, by giving a devisee 
of the fee, who is a trustee for totally foreign purposes, 
a power to sell or mortgage for the satisfaction of the 
charge of debts, and, secondly, by giving the executor 
power to sell or mortgage when the estate is cut up by 
successive limitations, without the intervention of a 
trustee of the legal fee ; but that in the cases where 
the testator died before the 13th August, 1859, or where 
there is a devise subject to the charge of debts to a 
beneficial owner in fee or in tail, or for all other the 
testator's interest in the estate, the Act leaves this 
question in the same doubt and perplexity as before. 
Practical Of this matter it may be said equally as of the 30th 

^ftfflnan ^^^ ^^®* Sections of the Wills Act, which we have con- 
sidered, and to which I have already applied the remark, 
that the practical lesson for the draftsman is very much 

{k)' Hayes & Jarman's Concise Precedents of "Wills, 9th edit. p. 675. 
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easier to learn than that which presents itself to the 
lawyer who has to construe an instrument. The mind 
of the latter may well he tossed ahout when he has to 
apply complicated principles dependent upon a mass of 
more or less conflicting decisions ; but for the draftsman 
who sits down to prepare a will to-day, the word "cave" 
expresses almost all that has to be borne in mind on 
this point. 

In Mr. Charles Davidson's Precedents (/), the moral 
which I wish to impress upon you is forcibly expressed 
in these terms : — 

" The testator is sometimes made to direct in general 
" terms the payment of his funeral and testamentary 
" expenses and debts, but this is incorrect. If he mean 
" nothing more than that they should be paid out of 
" his personal estate, there is no occasion to direct this 
" to be done, because it must be done bylaw whether he 
" will it or not ; if, on the other hand, he desires to 
" charge his funeral and testamentary expenses and 
" debts on some particular fund, or on his real estate, 
" he should do so expressly and provide the requisite 
" machinery for effecting the intention." 

I now reach the third division of my subject — to wit. Bequests of 
the consideration of special features which attach to ^^|^^ 
bequests of personal estate only. 

It is difficult to institute a comparison between two Their 
things of widely difEerent nature ; but I think it may ^^^^®'" 
be truly said, on the one hand, that the characteristics pared with 
of testamentary dispositions of personal estate embrace re^tyf ^ 
a much wider area in number and diversity than those 
which pertain to real estate ; and, on the other hand, 
that they are for the most part capable of much easier 
and shorter explanation. 

The reason for the first of these propositions is not 
far to seek. In the first place only a comparatively 

(0 3rd edit. Vol. IV. p. 3. 
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small number of testators possess any real estate at all, 
whereas every testator has personal property of some 
kind, if it be only the ooat on his back. And then 
again, real estate — is real estate. It must have something 
to do with land; whereas personal estate embraces 
all manner of yarious subjects. Hence bequests of 
personalty necessarily admit of differences of expression 
and intention in a much greater degree than gifts of 
realty. 

As to my second proposition the true reason for it is, 
I take it, that personal estate is unfettered by any of 
the historical incidents in which the law of real estate is 
so largely bound up. As Mr. Goodeve truly says in the 
preface to his work on the Modem Law of Real Pro- 
perty, the reasons upon which so much of the English 
law of real property is founded being historical, and 
much of the present law still depending on the enact- 
ments of former centuries, a knowledge of the past is 
largely necessary to an understanding of the present. 

In speaking of wiUs of real estate I impressed upon 
you at the outset that the law of immoveable or real 
estate is that of the country in which it is situate. 
Speaking of personalty I would now with equal force 
remind you, as being a fact of the first importance to the 
draftsman, that the law of moveables or personal estate 
— I prefer the latter expression, because a sum in 
consols or a share in a company is not very appropriately 
embraced in the expression moveables — follows the law 
of the testator's domicil (m). 

If a client who instructs you to prepare his vdll has, 
in the words of a certain popular ditty, " disdained all 
" temptations to belong to other nations," and is an un- 
mistokeable Englishman, if his personal estate is all 
here, and if he has, moreover, made his permanent 
abiding home in this country, and has never deserted it 



(m) Hayes & Jarman's Concise Precedents of Wills, 9th edit. p. 549. 
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for any longer period than is inyolved in making a 
temporary expedition abroad for some purpose of busi- 
ness or pleasure, no question of domioil will arise to 
complicate your task ; you will, in the preparation of his 
will, simply pay regard to the law of this country. But Cases in 

• PI i-i ■Lji_ T_ "L'j'i which it does 

if he was not bom or bred here, or has no abiding home arise, 
here, or it is doubtful whether he would legally be con- 
sidered to have one or not, or if from the nature of his 
business or habits of life he is more or less cosmopolitan, 
and it is difficult to say which of two or more countries 
can claim him as its citizen, then it will be necessary for 
you to direct your attention carefully to the considera- 
tion of the question of domicil; and I must add for 
your comfort, that this is a matter which, in many cases, 
presents features of considerable difficulty. 

It would be quite foreign to my purpose to attempt The law of 
an exhaustive disquisition upon the law of domicil, and ^°"° ' 
those of you who have the time and opportunity to 
study it closely will gain much more benefit from a 
perusal of Mr. Dicey's masterly treatise on the subject 
than you would from following any observations of 
mine. But the law of domicil has so important and 
direct a bearing upon the draftsmanship of wills of per- 
sonalty that I have decided to endeavour to explain to 
you the broad principles which constitute, as it were, the 
syntax of the subject in its special relation to wills. 

It is necessary, first, to understand what domicil Definitions of 
is. One would suppose that there would be no great ^""^ 
difficulty in giving an accurate definition of a term 
round which so many important legal principles gravi- 
tate. But so far is this from being the case that 
many eminent writers have given definitions which are 
open, more or less, to objection; and Mr. Dicey, in his 
book, devotes a note of many pages {n) to the vindica- 
tion of his own definition, and a criticism of definitions 

(«) See Dicey's Law of Domicil, p. 331 et seq. 
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by other writers; while in another part of his work he 
makes the observation that no definition of domicil has 
given entire satisfaction to English judges (o). If I 
may venture even to form any opinion on a subject 
about which learned lawyers have differed, in expression 
at least if not in substance, I would say that Mr. 
Dicey's own definition appears to me to be the most 
accurate, and to convey, to my mind at least, the most 
intelligible meaning. It is this : — 

" The domicil of any person is, in general, the place 
^' or coimtiy which is, in fact, his permanent home, but 
" is in some cases the place or country which, whether it 
'' be, in fact, his home or not, is determined to be his 
" home by a rule of law." 
Not neoes- To understand this definition it is necessary to grasp 

moiw ^^^' at starting the fact, which underlies the whole subject, 
and a failure to comprehend which has often given rise 
to great confusion — that domicU. is not necessarily 
synonymous with residence, although it is the legal 
signification of a man's home. If I take a house in 
London for a term of years, furnish it, and live in it 
with my family, I unquestionably make England my 
home for the time being in the ordinary popular sense 
of the expression ; but it does not follow of necessity 
by any means that by so Uving in it I become in 
the eye of the law a domiciled Englishman, although 
it may furnish strong evidence to lead to that con- 
clusion. 

It wHl still further assist you to comprehend the 
definition if I now mention three modes recognised in 
law of acquiring domicil : — 

(1) There is domicil of birth or origin. This, as is 
pointed out by Messrs. Hayes and Jarman (p), is involun- 
tary the creation of law, not of the person, and the law 
from which it arises is this, that to every child, as soon 

(o) Dicey's Law of Domicil, p. 42. 
{p) Concise Precedents of WUls, 9fch edit. p. 549. 
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as he is bom, is attributed the domicil of his father if 
he is legitimate, and of his mother if he is illegitimate. 

(2) There is domicil of ohoice, of which Mr. 
Dicey {q) says that every independent person can 
acquire it by the combination of residence and inten- 
tion of permanent and indefinite residence, but not 
otherwise. This domicil is, as you will see, acquired by 
the act of the party, and if it be not the same domicil as 
that of his birth it follows that he has effected a 
voluntary change of domicil if his acts fall within the 
rule. Whether they have done so or not is a sort of 
mixed question of fact and law, but more of fact than 
of law (r). 

(3) There is domicil by operation of law, which applies 
to those persons whose domicil is dependent on that 
of other persons, and changes, if at all, with the domicil 
of those on whom they are legally dependent. This 
class embraces married women and infants. Messrs. 
Hayes and Jaiman (s) include under this same heading, 
as a separate class, persons on whom, as they put it, 
the State fixes a domicil, and illustrate this class by 
such examples as students, domestic servants, military 
and naval officers, ambassadors, and consuls ; but Mr. 
Dicey (^), more accurately as I venture to think, treats 
of these special cases not as a separate class, but merely 
as instances in which the evidence afforded by the test 
of residence may be inconsistent with, or may rebut the 
presumption of, the existence of an intention to reside 
permanently. 

Having now pointed out, though, of course, only in Practical 
the largest and most general way, what I may term the domiS to^° 
ingredients of domicil, I will try to show you its ''^°*,. 

{q) Dicey 's Law of Domicil, p. 6. 

(r) Hayes and Jannan's Concise Precedents of Wills, 9tli edit, 
p. 654. 

(*) 9th edit. pp. 550—553. 

{t) Dicey's Law of Domicil, p. 125. 
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practical application to a mil of penonaltj/in so far as 

broad general roles will enable me to do so. 

DiitinctioQ In approaching this subject it is important to bear in 

^^l^^m^^ mind that there is a material distinction between the 

inteipreution yaliditj of a will and the interpretation of its contents, 

and that there is nothing in common between them, 

except in the case in which the inyalidity arises from 

the circamstance that the internal provisions of the 

instrument are contraiy to the law of the testator's 

domidl. By validity I mean validity in the sense of 

testamentaiy capacity, compliance with the f ormaKties 

required by law, and provisions not contrary to law (u). 

Dealing first with the question of validity, it is 

obvious that the draftsman of a will can only guide his 

steps by the state of things existing at the time when 

the will is made, and I have, therefore, looked into the 

subject from that special point of view. You must not 

hold Mr. Dicey responsible for my method of treatment 

or lang^uage, but I think I may say that in substance 

the following rules would be in harmony with his views 

as to the law. 

Bides of law (1) Any will of personalty, which is valid according 

tiS^iect. ^ *^® ^^ ^^ *^® testator's domioil at the time of his 
making it, is valid, and the validity will not be affected 
by reason of a subsequent change of the testator's 
domicil, except possibly in this one remote case, that a 
will which is invalid on accoimt of its provisions beings 
contrary to the law of the testator's domioil at the time 
of his death, might perhaps be held to be invalid, al- 
though it would have been valid according to the law 
of his domioil at the time of its execution (v). 

(2) Conversely, subject to the important exceptions 
which I will presently mention, any will of personalty, 
which is invalid according to the law of the testator's 
domicil at the time of his making it, is invalid. 

(tf) Dicey' s Law of Domicil, p. 26. 
(r) IHd. pp. 27, 312. 
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Whether such a will can become valid by a subsequent 
change of the testator^s domicil depends on considera- 
tions too far removed from my practical purpose, and 
too much surrounded by doubts as yet unsolved by 
judicial decision for me to enter into them here, but 
you will find this matter exhaustively treated of in 
pp. 310—313 of Mr. Dicey's book. 

Of the exceptions to which I referred, one, at least, is 
of great moment to the draftsman of a will. 

It is, that every will made within the United King- 
dom by a British subject shall, as regards personal 
estate, be held to be well executed, and be admitted to 
probate in England, and in Ireland and Scotland to 
confirmation, if executed according to the f ormsrequired 
by the laws for the time being in force in that part of 
the United Kingdom in which it is made. 

The authority for this exception is the Statute 24 & 
25 Vict. c. 114, and it relieves us, as you see, from all 
trouble in the case of any question as to whether a 
testator's domicil is English, Welsh, Irish, or Scotch ; 
and I may mention that, before the Act, questions of 
Scotch domicil were frequently brought before the 
Court for determination. 

The other exception, which has reference to wills 
made out of the United Kingdom, arises imder the 
same statute, and as it has no direct bearing on my 
subject, I will only refer you for it to the Act. 

So far as to the actual validity of wills of personal 
estate. But assuming it to be established that such a 
will is valid, by what rules of law will its contents be 
interpreted ? 

The general rule as to interpretation is this — ^that a 
will of personalty is to be interpreted with reference 
to the law of the testator's domicil at the time of 
making his will. To this rule there are certain 
qualifications and exceptions, as to which the writers 
axe not altogether in harmony, and which are far too 
intricate and lengthy for me to introduce them here, 
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even in the most oompressed f onn. You will find the 
subject dealt with in Mr. Dicey's book (pp. 306 — 308), 
and in Mr. Westlake's work on Piivate International Law 
(pp. 125 — 129), and I sincerely hope that those of you 
who refer to those authorities, as I have done, will gain 
a more clear and satisfactory knowledge of the state 
of the law than I have been able to do, and will not 
rise from the task with quite such a bad headache as 

I did. 

But whatever may be the difficulties in the construc- 
tion of wills to which complications of domicil may 
give rise, there are certain practical lessons to be drawn 
from the law of this subject which you and I will be 
wise to lay to heart. 

You do not need me to tell you that, unless in some 
extraordinary emergency in which nothing better can 
possibly be done, no solicitor ought to prepare a will in 
ignorance as to the law by which its provisions will be 
construed ; which is only another way of saying that an 
English lawyer should only prepare a will which will 
certainly be interpreted by English law, unless in the 
exceptional cases of his being either acquainted with 
the foreign law applicable to the particular circumstances, 
or of there being no practicable alternative to his pre- 
paring the will for what it may be worth. For an 
English lawyer to attempt to prepare a wiU by which 
personal estate in Spain or Germany is intended to pass, 
without any knowledge of the interpretation which wiU 
be put upon its provisions in Spain or Germany, is a 
manifest absurdity. 

Bearing in mind, then, the rule that a will of personal 
estate is interpreted according to the law of the testator's 
domicil, the matter seems to resolve itself, for practical 
purposes, into the following tolerably simple proposi- 
tions : — 

(1) If your client is a domiciled Englishman, you 
will prepare his will without hesitation, but in so far as 
it may deal with personal estate situate in a foreign 
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country, you will not pledge yourself, as an English 
lawyer, to the construction which will be placed on it, in 
so far as the foreign personalty is concerned, and you 
will advise your client to take steps, or allow you to 
take steps on his behalf, to ascertain what will be the 
effect of the will, and whether he should make a sepa- 
rate disposition in some other form of his personal 
estate situate in the foreign country. 

(2) If your client is domiciled in a foreign country, Where client 
you will act rightly in admitting your inability to pre- foreigner. 
pare his will with any certainty that it will give effect 
to his wishes, imless and until you have ascertained the 
law bearing on the subject in that country ; and the 
result of doing so may be to satisfy you that his right 
course will be to act under the advice of someone 
skilled in the laws in force there. Mr. Dicey, indeed, 
holds (w) that, where a will is expressed in the technical 
terms of the law of a country where the testator is not 
domiciled, the vnU should be construed vnih reference to 
the law of that country. If this view were adopted all 
the world over, an English draftsman might with all 
boldness prepare here the will of a testator domiciled 
abroad bequeathing personal estate wherever situate. 
But I am not aware that this is a recognized principle 
of international law, acted upon in the Courts abroad 
when dealing with wills prepared in this country, and, 
even as a principle of English law, I do not find it to 
be by any means free from doubt. Mr. Westlake, for 
instance, in his book on Private International Law, 
cites a case of Amtruther v. ChalmeVy decided in 1826, 
and reported in 2 Simon, in which, the testator's domicil 
being English, a legacy lapsed under the English rule 
of construction, though it would not have lapsed by the 
law of the country where, and in the technical language 
of which, the will was made. If that decision is good 

{w) Dicey' s Law of Domicil, p. 307. 
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law, it follows that the Court here would not pay regard 
to the English rules of construotion, as being applicable 
to the will of a domiciled f oreigner, made here in the 
technical terms of English draftsmanship. Upon the 
whole, I cannot venture to advise you to rely on Mr. 
Dioey's proposition as a qualification of the general 
rule that a will is interpreted according to the law of 
the domicil. 
Where (3) The third and only remaining case with which 

diln doubt ' J^^ ^*y ^*^® *^ ^^^ ^^^ ^^* often arise. It is, 
that in which any doubt exists as to where your client 
is domiciled. If there is a real substantial doubt on 
this point, it will be beyond your power to solve it 
conclusively, but as the question of a man's domicQ 
turns largely on his intention, you may place valuable 
evidence on record by inserting in his will a declaration 
by him that he is domiciled in such and such a country. 
For the rest, I can only advise you to walk carefully in 
such a case, to weigh the question of domicil in all its 
bearings, and, if it is open to grave doubt whether a 
will made according to English law will, either as to its 
validity in point of testamentaiy capacity and f oimaU- 
ties of execution, or as to the interpretation to be put 
upon it, pass the testator's personalty in accordance 
with his wishes, then it will be your duty to place your 
client in possession of your doubts, and to impress upon 
him the need of allowing you to ascertain by inquiries 
at the consular office of any foreign country in which he 
may be held to have been domiciled, or by consulting some 
expert in the law of that country, or in some other way, 
how the law stands as to testamentary dispositions in 
that coimtry ; and, as the result of doing so, it may be, 
found very necessary that he should execute not only a 
will in English form and with English formalities, but 
also one, or possibly even more contemporary wills, in a 
diflferent form and attended by different formalities. 

Probate. To pass to my next subject. You are all aware that, 
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apart from all the differenoes of constraotion and lan- 
guage in devises and bequests of real and personal estate, 
there is a very important distinction in point of form, 
which is thus expressed by Mr. Joshua Williams {x) : — "A 
'' will of lands has always operated, and still operates, as 
<< a mode of conyeyance, requiring no extrinsic sanction 
" to render it available as a document of title. But 
" a will of personal estate has always required to be 
" proved." The writer then proceeds to deal with the 
subject of proof of a will, but that is beside my pur- 
pose, which is, to refer very shortly to the appointment 
of an executor, without which no will is complete, 
though the omission of such an appointment is not fatal 
to the instrument. 

The first question which crops up in this, as in all As to legal 
other cases, when one is dealing with any class of ^"eSii^T 
persons to whom the performance of a legal act is 
entrusted, is that of competency. 

Neither the legal disabilities which apply to the 
ma.king of contracts, nor those applicable to the making of 
wills, furnish the test of the legal competency of an execu- 
tor to accept that office. Not only every person of full 
age, mi juris and compos mentis, may be an executor, but 
even married women, infants, felons, outlaws, and bank- 
rupts are not incompetent to take the office {y). 

In the case of infants, however, the Statute 38 G-eo. 3, infants. 
c. 87, sect. 6, provides that if an infant be appointed 
sole executor, he is disqualified during his minority, and 
administration cum testamento annexo is to be granted to 
his guardian, or such other person as the Court thinks 
fit, imtil the executor reaches the age of twenty-one. 

With regard to the appointment of a married woman Mamed 
as executrix, the text writers were not all agreed, before ^®°^®^- 
the Married Women's Property Act, 1882 (45 & 46 

{x) Williams' Personal Property, 11th edit. p. 385. 
(y) See Browne's Principles and Practice of the Court of Probatej 
p. 128. 
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Yict. 0. 75) 9 became law, as to whether a married 
woman could or could not accept the office of executrix 
without her husband's consent. But we need not 
cudgel our brains on the point, as the statute in question 
has, by the conjoint operation of the 1st, 2nd, and 24th 
sections, clearly emancipated married women from any 
real or supposed marital control, and rendered them 
fully competent to accept the office whether their hus- 
bands like it or not. If I were to hazard a guess, I 
should say that, as a general rule, a husband would 
decidedly not like it, and in spite of the Act would, 
by, we will say, a process of gentle persuasion^ induce 
his wife not to act in the character of an executrix 
against his wishes. 

By an odd juxtaposition of ideas, you wiU find that 
the word " contract " is, in the Married Women's Pro- 
perty Act, 1882, made by the 24th section to do duty in 
the very extended sense of including '' the acceptance of 
" any trust, or of the office of executrix or administra- 
'' trix," and it is in the application of this signification 
to it that the statute confers on married women the 
right to which I have just referred. 

Practically, then, I think you may take it that luna- 
tics and idiots are the only persons incapable of being 
executors, and it has even been held as to this sort of 
incompetency that mere weakness of mind, especially if 
it were known to the testator, does not amount to a 
disability (z). 

So wide, indeed, is the legal area within which to 
select a competent executor, that a corporation may be 
appointed executor, and in such a case letters of ad- 
ministration will be granted to a syndic nominated by 
the corporation to take the grant (a). 

Thus you will see that, as a question of law, the 
selection of an executor gives no trouble. But from 



(z) Hvans v. Taylor , 2 Robert, p. 132. 
{a) In b. Darl'Pf 1 Sw. & Tr* 616. 
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another point of view it is often a difficult and anxious 
matter — I mean the choice of fit and proper persons. 

It is self-evident, to begin with, that however lawful Choice of 
may be the appointment of an infant, a bankrupt, a felon, 
or a person of weak mind not amounting to idiotcy, 
such an appointment would, as a matter of common 
sense, be the height of folly. And, as to the appoint- 
ment of a married woman, speaking generally and with 
all respect and gallantry to the other sex, I think it is 
undesirable, except as between husband and wife, to 
appoint a female executor, whether married or single, for 
this reason if for no other, that in ninety-nine cases out 
of a hundred she will, from ignorance of business matters, 
and almost from the necessity of the situation, act 
merely as the echo of others, and do and sign whatever 
she may be advised without having any real means or 
opportimity of forming an independent judgment. 

The selection of an executor is, of course, a matter 
which must rest with the testator. But it appears to 
me that a very inappropriate and undesirable selection 
is often made, not exactly owing to any fault on the 
solicitor's part, but because it has not been clearly 
brought home to the testator's mind, by his advice, what 
is involved in the office. Many laymen have naturally 
only a very shadowy idea on this point, and limit them- 
selves in making the appointment solely to the con- 
sideration of choosing trusted relatives or friends, who 
will not misappropriate the funds which come to their 
hands, and will have a kindly feeling towards the bene- 
ficiaries. But however important these points may be, 
they surely do not cover all, or nearly all, the ground. 
To me it seems that a testator, in selecting his executors, 
should, if possible, have regard also to the nature of the 
duties which they will have to discharge. Suppose, for 
instance, that your client is engaged in commercial pur* 
suits, is a member of one or more firms, or, as the case 
may be, is carrying on business alone, oad there is a 
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probability that at the time of his death oomplioated 
matters will have to be adjusted, or his business may 
have to be oanied on as a going concern, for a while at 
least, for the purpose of realising and winding up his 
estate. In such a case it is very desirable, in the 
interests of the beneficiaries, that one at least of his 
executors should have some familiarity with business 
affairs — ^if possible, of the same description of business 
affairs as that in which the testator is engaged — and 
that the whole burden of administration should not be 
cast upon the rector of a country village, or a captain in 
the army, however efficiently he may be supported by 
professional advice and assistance. I do not wish to 
press this point too far, but I suggest that a solicitor 
may have the opportunity of giving sound and valuable 
advice upon it, and, consequently, that you may usefully 
bear it in mind. 
Powers of and In close connection with the subject of the appoint- 
exeoSoririmd ™®^* ^^ *"^ cxecutor isthat of the powers and protection 
trustees. afforded to him, and also to the trustee of a will, in the 

discharge of his duties. In former times it was an 
essential part of the draftsmanship of a properly-framed 
will to insert provisions for the indemnity of trustees in 
respect of involuntary losses and otherwise, and for 
entitling them to deduct all expenses incurred in carry- 
ing out the trust, and also provisions empowering 
executors to compound debts and make arrangements as 
to their testator's estate. 
Lord St. The insertion of what were commonly called indem- 

Leonards' ^^^^ ^^^ reimbursement clauses was, however, rendered 
unnecessary by a provision of Lord St. Leonards' Act 
(22 & 23 Vict. c. 35, s. 31) still in force, which enacts 
that every deed, will, or other instrument creating a 
trust, either expressly or by implication, shall, without 
prejudice to the clauses actually contained therein, be 
deemed to contain a clause in the words or to the effect 
stated in the section. The section then sets out fairly 
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oomprehensiye clauses, such as were up to that time 
customarily inserted in deeds and wills. 

In the following year Lord Cranworth's Act (23 & Lord Cran- 
24 Vict. c. 146) was passed, and the 30th section of that ^^^'■^^*- 
Act rendered imnecessary the common clause for en- 
abling executors to compound debts and make arrange- 
ments. But the 30th section has given place to a wider 
and larger provision in the Conveyancing and Law of Conyeyanomg 
Property Act, 1881 (44 & 45 Vict. c. 41, s. 37). You ^^*' ^^®^- 
will find, on referring to this section, that it empowers 
executors to pay or allow debts and claims on any evi- 
dence they think sufficient, and also confers powers on 
executors and trustees to accept a composition or security 
for a debt, or for any property claimed, to allow time 
for payment of debts, to compromise, compoimd, abandon, 
submit to arbitration, or otherwise settle any debt, ac- 
count, claim, or thing relating to the testator's estate or 
the trust, and to enter into such instruments and do 
such things as they may consider expedient in the exer- 
cise of these powers without being responsible for any 
loss occasioned by any act or thing so done in good 
faith. 

The effect of this section is suggested by Messrs. 
Gierke and Brett (6) to be to shift the onus of proof, 
where any particular transaction is impeached, from the 
trustee to the cestui que trusty so that, whereas formerly 
a trustee had to justify his action in compromising and 
compounding, a dissatisfied cestui que trust must hence- 
forth prove impropriety of motive. 

Messrs. Hayes and Jarman in their Concise Pre- 
cedents of WUls {c) write of this same section in the 
following terms : — " Apparently this section will afford 
" to trustees acting in good faith a much-needed pro- 
" tection against many things which are technically 
*^ breaches of trust, and for the consequences of which 

{b) Gierke & Brett's Conyeyancing Acts, 2nd edit. p. 142. 
{e) 9th edit. p. 110. 
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" trustees have been heretofore held liable." They 
add that in Jones v. Oicenn (before the Court of Appeal 
in July, 1882) it was suggested by the Master of the 
Bolls (Sir Q. Jessel) that, for the future, in cases 
falling within the section, the question would not be 
" Was it a breach of trust? " but " Was it done in good 
" faith P " 
G«oena ranilt To sum up, from the draftsman's point of view the 
on^SiM^^ matter comes, I think, to this, that the legislature has 
jeot. BOW given to executors and trustees as large a measure 

of protection as the most ingenious draftsman oould 
have hoped to secure for them — I would rather say a 
larger measure, because the statutory provision is 
naturally likely to have a much greater effect upon 
hitherto-received general principles than the language 
used in an individual case. Consequently, provisions of 
this nature may properly disappear from a will prepared 
to-day. And from the larger point of view of the 
lesson to be learnt from it by a lawyer, it may be said 
that the section has dealt a heavy blow to the so-called, 
and, in my opinion, so falsely called, equitable prin- 
ciples by which the acts of executors and trustees were 
judged by the Court, and against which the strong 
sense and powerful intellect of the late Sir George 
Jessel revolted, before this Act was passed, as you will, I 
think, gather from more than one of his judgments, 
and particularly from that delivered in the Court of 
Appeal in the case of In re Speight^ Speight v. Oaunt (rf ), 
of which case it was observed, in the course of the argu- 
ment of a later case (e), that the Court of Appeal had 
by its decision restored to its old vigour Lord Hard- 
wicke's rule in Ex parte Belchier (7 Amb. 218), which 
had been overlaid by decisions of Courts of first instance. 
From the executor I now pass to my next stage — ^the 
subject of legacies of personal estate. 

(«0 L. B., 22 Ch. Div. 727. 

(e) In re Godfrey, Godfrey v. Faulkner, L. R., 23 Ch. Di7. 491. 
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I suppose that no articled clerk ever went up to pass The three 
even his Intermediate Examination without having at legacy, 
the tips of his fingers the three classes into which 
legacies are divided — that is to say, general, specific, 
and demonstrative, of which the last is a sort of hyhrid 
mixture of the other two. But knowledge acquired for 
examination purposes has a tendency to melt when the 
occasion has passed, and is not always stowed away for 
practical use afterwards. At the risk, therefore, of 
handling a subject with which most of you are already 
familiar, I propose to refer shortly, and as practically as 
I can, to the characteristics of these different kinds of 
legacy. 

The leading authority upon the distinction between 
a general, a specific and a demonstrative legacy, and 
upon the question what amounts to an ademption of a 
specific legacy, is the case of Ashbumer v. MacguirCj 
decided in 1784 by Lord Thurlow, and reported in 
Tudor's Leading Oases in Equity (/). And a leading 
case it certainly ought to be if deliberation on the part 
of the judge has anything to do with the ingredients of 
a leading case ; for, according to Lord Alvanley (^), 
Lord Thurlow took two years to consider his judg- 
ment. 

It is often a matter of nicety to determine upon the 
construction of a will under which of these three classes a 
legacy falls, but the fineness of distinction which, in given 
oases, exists between them affords little excuse to the 
draftsman of a will who confounds one with the other, 
because it is his clear and manifest duty to give effect 
to the testator's wishes, and inasmuch as each class of 
legacies possess, as I shall show you, some special 
characteristics which distinguish it from the other, it 
cannot be said that the testator's wishes are fulfilled 
when, for instance, a legacy, meant by the testator to 

(/) 3rd edit. Vol. H. p. 245. 
iff) 4 Ves. 565. 
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be speoificy is, by careleeB draftsmanship, suffered to 
assume the shape of a general or demonstrative legacy. 
It will be well for us to bear clearly in mind the points 
of difference between these several classes of legacy; 
and I will therefore now proceed to state them, and 
will then add a few words as to the practical lesson 
which they teach us. 
Genenl A general legacy is a legacy which does not amount 

^^**^' to a bequest of any particular thing or money, distin- 

guished from all others of the same kind (h). It is 
payable only out of the general assets of the testator, 
and ranks after payment of his debts and of his spedfio 
and demonstrative legacies. From this it follows that if 
the testator's assets axe not sufficient to meet his debts 
as well as legacies of the other two classes in full, his 
general legacies will abate. On the other hand, a 
general legacy, not being payable out of any specified 
fund or asset, will not be liable to the indd^it of 
ademption which I am about to explaim. 
Spedfio A specific legacy is defined by Mr. Joshua Williams (t) 

^^S*^' to be a bequest of a specific portion of the testator's 

personal estate, but that definition strikes me as being 
singularly incomplete, and, I would even venture to add, 
misleading. I much prefer the description of this 
class of legacy in the notes to Ashhurner v. Macguirey in 
Tudor's Leading Cases (y), viz., that it is "a bequest 
" of a particular thing or sum of money or debt as dis- 
" tinguished from all others of the same kind," and still 
more a very recent definition propounded by the present 
Lord Chancellor, in a case of Robertson v. Broadbent 
(53 L. J. R., Ch. Div. p. 267), viz., that a specific 
legacy includes "everything which a testator, identify- 
" ing it by a sufficient description and manifesting an 
" intention that it should be enjoyed or taken in the 

(A) Tudor's Leading Cases, 3rd edit. Vol. 11. p. 262. 
(i) Williams' Personal Property, Uth edit. p. 401. 
(j) 3rd edit. Vol. II. p. 252, 
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*^ state and condition indicated by that description, 
*' separates in favour of a particular legatee, from the 
" general mass of his personal estate, the fund out of 
^^ which pecuniary legacies are, in the ordinary course, 
" payable." As I have already indicated, a specific 
legacy possesses over a general legacy the advantage 
that, upon a deficiency of general assets to pay debts, it 
will not be obliged to abate until after the general 
legacies have been exhausted ; but, on the other hand, 
as compared with general legacies, it has this disadvan- 
tage, that if the particular specific thing given is after- 
wards adeemed by the testator, whether by his disposing 
of it in any way or changing its character, the legatee 
will lose his legacy, and will have no right of recourse 
to the general personal estate to have it in any way 
made up to him. 

A demonstrative legacy was described by Lord Thurlow, Demoiutra- 
in Ashburner v. MacguirCj as being " a legacy in its nature ^® «»»oy- 
*' a general legacy, but where a particular fund is 
" pointed out to satisfy it " {k). 

This is the most favoured of the three classes. It 
does not abate like a general legacy, and it is not liable 
to ademption like a specific legacy, for if the particular 
fund pointed out by the testator is not in existence at 
the testator's death, the legatee is entitled to have his 
legacy made good out of the general assets. Thus, if 
a testator says, " I leave my 1,000/. London and North 
" Western Eailway Stock to A. B.," and afterwards 
disposes of that stock, the legacy is specific, and A. B. 
gets nothing ; but if he leaves a legacy of cash, with a 
direction that it is to be paid "out of" a particular 
stock — as if he says, "I leave 1,000/. out of my London 
** and North Western Railway Stock to A. B.," and 
afterwards sells all that stock — the lega.cy is demonstra- 
tive, and A. B. will get his 1,000/. out of the general 

(k) Tudor'B Leading Cases, 3rd edit. Vol. II. p. 246. 
T. X 
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aaieU. The difltinction between the two cases may be 
referable to the highest prinGiples of jnsticey bat it is too 
delicate and subtle for mj limited comprehensiony and 
I must confess that in the case of wills not prepared 
with professional aid — ^to which sort of will, remember, 
the law is bj way of showing every kind of indulgence 
— ^most testators would be rather astonished at the im- 
portant result of this comparatiyely slight difference in 
their mode of expressing themselves. But it is the law, 
and that is enough for you and me. 

So much as to the special features of eacb class of 
legacy. It is, I think, obvious that a thorough know- 
ledge of them may usefully be applied as between a 
solicitor and his client, first at the stage of taking 
instructions for a will, and secondly at the later stage of 
' draftsmanship. 
SoUdtor's J^ client, when he instructs you to prepare his wiU, 

may jot down his wishes on paper, or he may express 
them verbally, and you will take written notes of their 
substance. If in either mode you learn from him that 
he wishes to leave John Smith a legacy of 100/. 
simply, there will be no difficulty in divining that he 
means to leave John Smith a legacy of that amount 
payable out of his general assets. If, again, he teUs 
you that he desires to leave to John Smith this or that 
picture or piece of plate, or other specific article, you 
will accept the instructions as clearly indicating an 
intended specific legacy. But ii he refers to stocks or 
phares, or any other species of property, in such terms as 
to raise the least doubt whether he would desire the legacy 
to fall under one or the other of the different classes, 
then it will be your duty to clear up the doubt, and, so 
fax as may be necessary for that end, to explain to him 
the legal consequences of one and the other of the 
different classes of bequest. 

When you have reached the point of being quite 
clear as to your client's wishes, there will remain the 
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duty of giving effect to them. In most oases this will 
present no great difficulty. You will easily enough 
express, with or without the aid of any standard book of 
precedents, or other assistance of the same description, a 
general legacy of 100/., a specific legacy of some par- 
ticular picture or sum of stock belonging to the testator, 
or other specific subject distinct from anything else 
owned by him, or even the less common demonstrative 
legacy of a sum of cash to be raised from some par- 
ticular fund. The most important matter to bear in 
mind for general guidance is, I think, this — that the 
Court leans somewhat against construing a legacy to be 
specific or demonstrative, imless it is very clearly so 
expressed, because of the position of vantage which 
such legacies occupy as compared with general legacies. 
For example, you might perhaps suppose — ^I certainly 
should — that if a testator leaves to A. B. a diamond 
ring, or a horse, without identifying any particular 
ring or horse, the legacy would, nevertheless, be con- 
sidered demonstrative, and the legatee entitled to have 
his ring or horse purchased, without being subjected to 
abatement in common with ordinary money legacies. 
Such is not, however, in fact, the case {I). The absence 
of reference to a specific ring or horse would reduce the 
legacy to the level of a general legacy, and if the 
testator desires to give it priority over general legacies 
in the matter of abatement, he must either identify the 
gift specifically with something belonging to him, or he 
must create the priority in express terms (w). In the 
examples which I have just given, the matter is, of 
course, comparatively unimportant, but it is of real 
substantial importance in some cases. For instance, a 
bequest of a sum of money to be laid out in the pur- 
chase of an annuity is, without more, a mere general 
legacy, liable to abatement with the rest. But it may 

(/} Tudor's Leading Cases, 8rd edit. Vol. II. p. 253. 
(w) Ibid, p. 252. 

x2 
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be that in a particular ease the testator may desire this 
annuitj to have a preference over all his other legacies^ 
and that his intention will be defeated if it is liable to 
abatement in common wifh them. In such a case it 
will be necessary to insert words expressly giving such a 
priority to it. And remember, that in this, as in so 
many other things, the point may not even occur to the 
testator himself. He may be supposing in his own 
mind, until and imless you enlighten him, that the gift 
will have a priority over any other legacy without 
express words, or the contingency of abatement may 
not even have crossed his mind. Men who have lived 
out of the business world are often like children in such 
matters, and look to their solicitor to play the part of 
guide, philosopher and friend in all their affairs ; and 
many men, again, whose thoughts are filled with a 
thousand other things, expect their solicitors to save 
them the trouble of thinking about their wills by 
suggesting aU needful points. 

I do not multiply instances of forms of words which 
do and do not amount to the one or the other of these 
classes of legacy. If I gave you a thousand particular 
illustrations I should probably leave out just that 
thousand and first which may be the very one you will 
have to deal with. Moreover, I should be stepping far 
over the line, within which it has been my effort through- 
out to keep, if I passed from general principles to par- 
ticular cases. My purpose is not to attempt the hope- 
less task of showing you, in the compass of nine 
Lectures, how to deal with this, that and the other 
special combination of individual circumstances, but to 
do my best to encourage you to arm yourselves with 
those general principles which apply in the largest sense 
to all circumstances. Once master them thoroughly, 
and all the rest will be added in any particular case by- 
reference to the Treatise, the book of Precedents, or, as 
the case may be, to some decision in another case which 



draftsman's duty — ^DOCTRINE OP SATISFACnON. 309 

gOYems your own, or again, by reoourse to some learned 
counsel. Neglect them, and though you have all the 
law-books ever published at your command for reference, 
you will not do your duty efPectively, for this one con- 
clusive reason, that the practitioner to whose mind the 
general principles of law are not familiar will stumble 
blindly on his way, and will in countless instances fall 
short of protecting his client's interests and giving effect 
to his wishes, because, when a given state of circum- 
stances is presented, he will not be alive to the points to 
which he should direct his attention. It may, perhaps, 
cross the minds of some of you, as you read these words, 
that you have already encountered a good many solici- 
tors who seem to get along somehow without knowing 
much about any general principles. So have I. But 
they do get along, and that is all ; and even if they 
succeed in satisfying their clients, you may be quite 
sure that they would, with few exceptions, take a much 
higher and worthier position in the profession than they 
do, and serve their clients infinitely better, if they acted 
upon the golden rule of thoroughly mastering first 
principles. Moreover, my duty is not discharged by 
pointing out to you the kast that you can do in order to 
scrape along and keep clear from actions of negligence, 
but to impress upon you the wisdom of following 
steadily the paths marked out in front of a well-in* 
structed, competent solicitor. 

The last topic to which I am going to draw your Doctrine of 
attention is one which may well appear to you to lie satisfaction, 
outside the confines of a Conveyancing Lecture, being 
none other than the equitable doctrine of satisfaction. 
But, in truth, that doctrine has so direct a practical 
bearing upon the preparation of a will, that I cannot 
forbear to call your attention to it from that special 
point of view. And, indeed, for that matter, the art of 
conveyancing is so inseparably associated with the science 
of equity that the one constantly overlaps the other. 
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AriMtia 
three oases. 

First case— 
Oift sabse- 



Seoond 
Gift preyious 
to wOl. 



and I have often thought when I have taken up a oon- 
yejanoing paper set at the final examination of Bolidtors 
that half the questions might with perfect propriety be 
turned loose into the paper on equity, and vice versA, 

The doctrine of satisfaction may arise in three states 
of oiroumstanoes. 

First, where the giving of a legacy by will is followed 
oMittowilL ^y * ^^ irom. the testator in his lifetime to the legatee- 
This, as you will see, depends upon the acts of the testa- 
tor subsequent to the execution of his will, and, as it 
does not bear upon the tenns of the will, I pass it 
by without any observation beyond saying that you 
will find it exhaustively treated of in the case of Ex 
parte Pycy and the notes upon that case in Tudor's 
Leading Oases in Equity {n). 

Secondly, the satisfaction by a legacy of a portion 
given previously to the execution of the will. 

The rule which governs this class of satisfaction has 
been thus expressed : " Wherever a legacy given by a 
'' parent or a person standing in loco parentis is as great 
^' as, or greater than, a portion or provision previously 
^ secured to the legatee upon marriage or otherwise, 
" then, from the strong inclination of Courts of Equity 
'' against double portions, a presumption arises that the 
'^ legacy was intended by the testator as a complete 
" satisfaction ; and if the legacy is not so great as the 
" portion or provision, a presumption arises that it was 
'^ intended as a satisfaction j^ro tanto; and the bequest 
'^ of the whole or part of a residue will, €U)oording to its 
'^ amount, be presumed either a satisfaction of a portion 
" in full or^ro tanto^^ (o). 

This doctrine is strongly rooted in equitable soil — so 
strongly as to have led Mr. Joshua Williams to observe 
of it {p) that the presumption of satisfaction is so strong 

(«> 3rd edit. Vol. n. p. 331. 

(o) IbH, pp. 354, 365. 

(/)) Williams' Personal Property, 11th edit. p. 403. 
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that it is diffioult to say what oirouinstanoes of vaiiatioii 
between the portion and the legacy will be sufficient to 
entitle the child to both. 

The moral to be drawn from this doctrine — ^remem- 
ber that I am speaking to you of the draftsman- 
ship, and not of the construction of an instrument — is 
that such a matter should not be left to be decided by 
any test of variation or similarity between the portion 
and the subsequent legacy. If a testator covenants by 
a settiement made on his daughter's marriage to pay a 
sum of 5fi00l,y and he then leaves her a legacy of 
10,000/. by his will, the legacy will wipe out the cove- 
nant, and the daughter will get, not 15,000/., but 
10,000/. That is the doctrine. But is there any par- 
ticular reason to suppose in such a case that the testator 
— ^whom we may safely assume to know as much 
about the doctrine of satisfaction as he does about the 
Koran — meant this result to follow? It may be said 
that in such a case, although the testator did not know 
of the construction that would be placed on his will, at 
all events his solicitor, if it were prepared by a solicitor, 
would have known of it. I answer, that if it were 
prepared by a solicitor, and the solicitor did know of the 
previous covenant, and the application of the doctrine to 
the particular case, he would never have dreamt of 
inserting the lega,cy without any reference to the cove- 
nant, on the strength of the constructive doctrine, but 
would have referred in terms to the covenant, so as to 
show, on the face of the will, that 6,000/. of the 10,000/. 
was meant to be in discharge of the testator's covenant. 
If I were to hazard a guess I should say that in half the 
cases to which the doctrine applies it violates, and does 
not carry out, the testator's wishes. But, however that 
may be, I have no hesitation in advising you that the 
right course in all cases in which there is a possibility 
that the will may operate on some previous provision for 
a legatee towards whom your client stands in loco 
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parentis is to infoim yourself fiist whether any each 
antecedent ohligation does exist, and, if yon find it does, 
then what the testator's wishes are as to the operation of 
the one provision upon the other. When yon have onoe 
gained this information nothing can be easier than, by 
the express terms of the will, to give exact effect to his 
real intention, and exclude the application of this hap* 
hazard equitable doctrine. 
Thiid oMe— The third state of circumstances in which the doctrine 
^SSSn^ ^' satisfaction may come into play is where a testator, 
being indebted to a person, gives that person a legacy 
by his wilL The rule as to this class of satisfaction is 
laid down in the leading case of Talbot y. The Duke of 
ShretcBbury (g), of which the head note is, "A debtor, 
*' without taking notice of the debt, bequeaths a sum as 
'* great as, or greater than, the debt to his creditor — 
" this shall be a satisfaction : secuSj if it were bequeathed 
" on a contingency, or if it were less than the debt." 

If I may be permitted so irreverent an observation, I 
should say that, in the supposed case, the creditor to 
whom the legacy is bequeathed would feel mighty little 
satisfaction in fact, however much he might be satisfied 
in law. 

Against the doctrine to which I am now referring 
text- writers and judges alike have constantly declaimed, 
upon grounds obviously referable to common sense and 
justice. Strangely enough, however, although it was 
assailed by Lord Chancellor Xing as long ago as 1725, 
and has often been roughly handled by eminent judges 
since, the rule stands as good law to this day. But the 
disfavour shown to it has, at least, had this result — that 
it has been cut down by the decisions to the narrowest 
possible limits, and presents, in that respect, the exact 
converse of the class of satisfaction which we just now 

{q) Decided in the year 1714, and reported in '* Precedents in 
Chanoerj/* p. 394 ; and in Tador's Leading Cases, 3rd edit. Vol. 11. 
p. 345. 
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considered, and in favour of which the Court, as I 
pointed out, has a strong leaning. Thus, if the legacy 
be less than the debt, or payable at a different time, or 
of a different nature, or if the debt be contracted subse- 
quently to the date of the will, or if the will contains an 
express direction for payment of debts and legacies as 
distinguished from a direction referring to debts alone, 
the legacy will be no satisfaction (r). In short, the 
Court wiU seize upon the most minute artificial circum- 
stances as a way of escape from a still more artificial 
doctrine, of which it is heartily ashamed, though unable, 
as it seems, to abolish this and some other mischief — 
making rules of equity which I should extremely like to 
see despatched about their business. 

It will be evident to you from what I have said that 
this third and last class of satisfaction is not, in degree 
of importance to the draftsman, comparable to the second 
class, because of the Court's leaning against it, and of 
its consequently applying only in a limited range of 
cases. But it is only a question of degree, and it 
behoves every solicitor to bear in mind the existence of 
the doctrine, and to give practical effect to his know- 
ledge of it when proper occasion arises at the same 
successive stages to which I referred just now — first, 
when receiving instructions ; and secondly, when carry- 
ing them out. If it is within the bounds of what is 
reasonably probable that your client is indebted to a 
person to whom he leaves a legacy, it will be your clear 
duty to make enquiry as to the fact, and, granting the 
fact, to learn the testator's wishes as to whether it is his 
desire that the legacy is, in actual fact, to be a legacy, or 
merely the payment of a debt which his executors would 
have to pay whether he desired them to do so or not ; 
and you would, if necessary, point out to him that, by 

(r) Haynes* Outlines of Equity, pp. 341—344 ; Williams* Personal 
Property, lltli edit. p. 403 ; Tudor's Leading Cases, 3rd edit. p. 367 
#1 aq. 



314 DOCTRINE OF SATISFACTION. 

a prooefls of reaflonmg whioh has been a fearful and 
wonderful marvel to all sane lawyers ever smce, a 
learned judge in the year 1714 laid doi¥n a rule of 
interpretation which necessitates the exercise of care in 
dealing with a gift by will to a creditor. 
5SS?**?*^ I need not dwell further on this subject, and I leave 
practitioner, it with the expression of a hope that I may have con- 
vinced you that you have need of being familiar with 
the eqtdtable doctrine of satisfaction, not merely because 
you may think that it is a likely subject for an exa- 
miner to pitch upon, but for the very much more 
important and serious reason that you wiU have occa- 
sion to bear in mind its leading general prindples-J 
do not say its intricate refinements and distinctions, 
because they do not, in my judgment, concern the 
draftsman however necessary it may be to refer to them 
where a question of doubtful construction is concerned 
— if you aspire to be competent legal practitioners and 
sound draftsmen. 



I dry the ink on the last page of these Lectures with 
reluctance. Their preparation has for many months 
engrossed a large proportion of the scanty hours of 
leisure permitted to a practisiug solicitor ; but the task 
has been one of ever-increasing attraction to me. The 
best hope I can have for the result is that it may con- 
tribute, in however small a degree, to promote in those 
who are entering my profession, a desire to gain at the 
outset of their career the measure of sound knowledge 
which can alone enable them to grapple successfully 
with the difficulties and stiunbling-blocks which lie in 
front of the young solicitor. 
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A. 

ACCOUNT, 

proyifiion as to, in partnership articles, 44, 45 

when not binding, 45 

object of taking, 46 

value of express provisions as to, in partnership articles, 46 

must be taken in event of dissolution of partnership, 57 

partnership articles should state when to be taken, 57 

ADMINISTRATOES, 

need not be mentioned in covenants, 95 

** ADVANCEMENT " CLAUSE, 
in a settlement, 172, 173 

AGEEEMENT FOE A LEASE, 
must be in writing and signed, 78 
when appropriate, 80, 81 
. bears same stamp duty as lease, when term does not exceed 
35 years, 81 
expression ''usual provisions'' in, 82 
should state clearly what provisions are to be contained in lease, 82 

ANNUITY, 

as to period for payment of, 267 

legacy duty payable on, 268 

bequest of sum of money to be laid out in purchase of, is a 

"general" legacy, 307 
does not take priority unless expressly provided for, 308 

APPOINTMENT, 

general devise in will, operates as execution of power of, 263 

AEBITBATION, 

agreement to submit to, should be made a rule of Court, 70 
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ABBITEATION CLAUSE, 
in paitnenhip articles, 66 

why desirable, 66 
how formerly regarded by the Court, 67, 68 
now regarded by the Court, 68, 69 
affected by 17 & 18 Yict. c. 125. . . 68 
instances where Court has declined to interfere with regard to, 69 
draftsmanship of, 69, 70 
should provide for agreement being made a rule of Court, 70 

ABBITRATOB, 

tendency to depute to, the adjustment of questions between 
partners, 64 

ABTICLES OF PARTNEESHIP. See ** Pabtnekship Aeticleb '* 

ASSETS AND LIABILITIES, 

solicitor's part in adjustment of old, 19 
taken over by new firm, 21 
points for consideration under this head, 21 
statement of, 21 
transfer of, to new firm, 21, 22 
retained by old firm, 21, 23 

illustrations of mode of taking over of, by new firm, 22, 23 
result of not taking over old firm's, 23 

need of effectual transfer of old firm's, where taken over, 25, 26 
intention of old firm being relieved from, should be clearly ex- 
pressed, 26 
right of partner to require a sale of assets on dissolution, 52 

ASSIGNEE, 

not bound by covenant personal between covenanting parties, 96 

when bound by covenant, 96 

can avail himself of covenant which concerns thing demised, 96 

ASSIGNMENT, 

covenant against, in lease, 129 

not affected by Conveyancing Act, 1881 .. 130 
advantages of covenant against, to lessor, 130 
covenant against, often modified in terms, 131 
disadvantages of covenant against, to lessee, 131 
importance of giving notice of, 163 

ASSIGNS, 

use of word in covenants, 95, 96 
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B. 
BALANCE SHEET, 

proTision in partnership articles for making binding, 45 

BANKRUPTCY, 

effect of transfer of partner's share by, 47 

BILLS, 

preclusion of junior partner from drawing or accepting, 41 

BONUS, 

on policy of insurance, how to be dealt with in absence of special 
provision in settlement, 188, 189 

BUSINESS, 

nature of, should be strictly defined, 40 

deyotion of partner's time to, 41 

when an order will be made by Court for carrying on, and 

winding up, 52, 53 
right of winding up, is personal to partners, 53 
winding up of, by Court, 55 
special provisions in a will as to testator's, 234 



C. 
CAPITAL, 

distinct from profit and loss, 43 

is a debt due from firm, 43, 44 

interest on, 44 

should have a cash denomination in partnership articles, 44 

payment of deceased partner's, 58 

trusts of, in a settiement, 170 

CHEQUES, 

preclusion of junior partner from signing, 41 

CHILDREN, 

limitations to, in a will, 239 

what comprehended in immediate gift to, as a class, 241, 242 

COMPENSATION, 

right of tenant to, how affected by Agricultural Holdings Act, 
1883... 127, 128 

CONTRACT, 

how far infant partner can avoid, 16 
for tenancy should be in writing, 78, 79 
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CONVEBSION, 

doctrine of, not applicable to leaseholds, 152 

doctrine of, 257, 258 

illustration of, 258 

cases in wHch advantage taken of, 258 

actual sale of real estate may be deferred, 258, 259 

mode of providing for postponement of sale, 259 

disposal of rents pending sale, 259, 260 

mode in whicli exceptional cases 

should be dealt with, 261, 262 
COPYHOLDS, 

will pass under general devise of all testator's lands, 277 

COEPOEATION, 

may be executor, 298. 

COVENANTS, 

old form of, in leases, 94 

executors and administrators need not be mentioned in, 95 

assignee bound by, if named, 96 

in lease, when assignee can avail himself of, 96 

assignee not boimd by, when personal between covenanting 
parties, 96, 

effect of Conveyancing Act, 1881 on, 94, 96, 97 

legal value of word " heirs" in, 95 

use of word " assigns " in, 95, 96 

two sorts of, connected with real estate, 95, 96 

in lease, mention of heirs, executors and administrators of cove- 
nantor, and covenantee, and of assigns of covenantee, may be 
omitted from, 97 

double, to repair, construction of, 125 

in lease, against assignment, 129, 130 

against assignment, advantage of, to lessor, 130 

disadvantage of, to lessee, 131 
often modified in terms, 131 

CEEDITOE, 

legacy to, doctrine of satisfaction in case of, 312, 313 

CUETESY, 

estate by, 141, 142 

CUSTOM, 

of country, 128 

proof of, before 1848. . . 128 

where schedule of, can be found, 129 
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D. 
DEATH, 

of partner, inconyenience of legal consequences on, 53, 54, 55 

brings partnership to an end in absence of proyision to 
contrary in partnership articles, 54 

DEBTS, 

of old firm, position of new partner as to, 18, 19 
payment of, right of partners to require, on dissolution, 52 
engagement by continuing partners to pay, not binding on credi- 
tors, 58 
charge of, on real estate, 282 
general rule as to source for payment of, 283 

may be varied, 283 
what words will operate as charge of, on real estate, 284 
true state of law as to charge of, on real estate, 284 

DISSOLUTION, 

of paiteership, 46 

what events may involve, 47 

effect of qualifying words in partnership articles, 

on causes of, 48 
equitable grounds for, 49 
grounds for, operating as ipso facto dissolution 

where agreed, 49 
misconduct ground for, 49 
events specially stipulated to cause, 49, 50, 51 
consequences of, 51, 52 

right of partners to require sale of assets on, 52 
general law on subject of, 52 
qualification of right of partners to require sale of 

assets on, 52 
right of partners to require payment of debts on, 52 
application of general law usually inconvenient, 53 
express provisions in partnership articles as to con- 
sequences of, 56, 57 
where business to be carried on after, 57 
where arbitrator may award, 70 
DOMIOIL, 

law of personal estate follows law of, 288 
law of, 289 

cases in which no question of, arises, 288, 289 
cases in which question of, does arise, 289 
definitions of, 289, 290 
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DOULCLL—continued. 

not necessarily synonymous with residence, 290 

mode of acquiring, 290, 291 

practical application of, to -will of personalty, 291, 292 

rules of law bearing on subject of, 292, 293 

bearing of, on inteipretation of will of personal estate, 293 

how law of, affected by 24 & 25 Yict. c. 114, with regard to will 

of personal estate, 293 
practical lessons as to, 294 
preparation of will where testator domiciled in England, and 

where he is a domiciled foreigner, 295 
preparation of will where testator's, is doubtful, 296 

DOWEE, 139 

in gavelkind lands, 140 



E. 

EXECUTION, 

effect of taking partner's share in, 47 

EXECUTOE, 

need not be mentioned in covenant, 95 

as to legal competency of, 297 

disqualification of infant during minority, 297 

married woman can be, 297, 298 

lunatic and idiot alone incompetent to be, 298 

corporation can be, 298 

choice of, 299 

powers of, and protection to, 300, 301 

protection of, general legislation on this subject, 302 
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FELON, 

disability of, to make a will, 218 

FIXTTJEES, 

general rule of law as to, 112 

old rule of law as to, has been relaxed. 111, 112 

trade, may be removed, 113 

qualification as to right of removal of, 113 
ornamental or domestic, 113, 114 
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FIXTUEES— con^tttued. 
agricultural, 114 

how affected by 14 & 15 Vict c. 25. . . 1 14, 115 

38 & 39 Vict. c. 92... 115 
46&47 Vict. c. 61...115 
definitions as to what are, 116 
duty of lessor's solicitor as to, 117 

lessee's solicitor as to, 117, 118 
special care to be taken by lessee's solicitor with regard to, in case 
of an underlease, 119 

FOOTWAYS, 

rate for paying of, 108, 109 

lessee's solicitor should inquire whether, properly paved, HI 

FRAUDS, STATUTE OF, 76 
how evaded by Courts, 76 

FREEBENCH, right of wife to, 140 



G. 

" GENERAL WORDS." 
in leases, 93 

when Conveyancing Act, 1881, applicable with respect 
to, 93, 94 

GOODWILL, 46 

definition of, 58, 59 

difficulty of computing, as a partnership asset, 59 

in case of partnership between solicitors, 59, 60 

general principles of law as to, 60, 61 

considerations affecting express clauses as to, 61 — 64 

how valued, 62 

effect of sale of, on right of partners to carry on business after 

dissolution, 63, 64 
purchaser of, entitled to represent himself as successor of those 

who carried on the business, 65 
often valueless without possession of the partnership premises, 66 

H. 

HEIRS, 

legal value of word in covenants, 95 

HOTCHPOT CLAUSE, 170 

T. Y 
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HUSBAND, 

right of, in wife's pencnialty where no settlement, 159 

how affected by 45 & 46 Yict. c. 75 . 
160 



I. 

INCAPACITY, 

of partner, clause in partnership articles as to, 49 

INCOME, 

law as to accumulations of, 256, 257 
trust of, in a settlement, 170 

INFANT, 

should not be a partner, 16 
partner can repudiate liabilities, 16 

how far can avoid contract, 16 
absolute disability of, to make a will, 212 
disqualified during minority to be a sole executor, 297 

INSANITY, 

ground for dissolution of partnership, 49 

INTEEEST, 

on capital, 44 

payment of, 44 

INVESTMENT, 

trust for, in a settlement, 167 

what securities, clause for, in a settlement should embrace, 169 

of trust funds in real estate, 185, 186 

selection of, for trust funds, 207 

ISSUE, 

limitations to, in a will, 239 



J. 

JOINT STOCK COMPANY. 

objects of, must be specified, 38 

power of shareholder in, 38 

cannot alter object for which formed, 38 
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L. 

LANDLOBD, 

of nnfuniished house, no implied coyenant to repair, by, 121 
of fomiBhed house, implied contract by, that house fit for occupa- 
tion, 122 

LAND TAX, 104 

statute affecting, 104 
who paid by, 107 

LEASE, 

classes of, 75 

distinction between, and agreement for lease, 75, 76 

effect of Statute of Frauds on, 76 

how affected by 8 & 9 Vict. c. 106 . . . 77, 78 

observations on effect of 8 & 9 Vict. c. 106 on, 78 

present state of law with regard to, 78 

may be made by parol for term not exceeding three years, 78 

practical conclusions as to, 78 

what are void as leases unless made by deed, 78 

when, and when agreement for lease appropriate, 80, 81, 82 

practitioner's duty with regard to competency of lessor to grant, 
87,88 

practitioner's duty with regard to competency of lessee to accept, 
88,89 

preparation of draft, how far affected by legislation, 91 

effect of 8 & 9 Vict. c. 124 on, 92 

how affected by Conveyancing Act, 1881 . . 92 et seq. 

** general words" in, 93 

covenants in, effect of Conveyancing Act, 1881, on, 94, 95 

when assignee can avail himself of covenants in, 96 

bearing of sects. 10 — 14 of Conveyancing Act, 1881, on, 98 

term of, 101 

commencement and termination of term of, must be fixed, 101, 102 

may commence at any time, 102 

an int^ntion to cast on tenant taxes otherwise payable by land- 
lord, must be clearly expressed, 105 

superior, should be inspected by solicitor of underlessee, 119, 120 

provisions as to re-entry in, 124 

language in, as to repairs should be clear, 126 

agricultural, how affected by custom of country, 128 

covenant against assignment in, 129 

observations on special classes of, 132 

y2 
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LEASEHOLDS, 

flettlement of, 152, 153 

oonyersioii of, same principle with regard to, applicable to settle- 
ments as to wills, 153, 154 
when settlement of, should be made by underlease, 155 
will pass tmder general deyise of all testator's lands, 277 

LEGACY, 

to a witness to execution of a will, 222 

propositions as to period of vesting of, 245, 246 

keynote as to period of vesting of, 246 

application of income of, where period of vesting deferred, 249 

contingent, when carries interest, 249 

contingent, interest on, how affected by Lord Cranworth's Act and 

by Conveyancing Act, 1881 . . . 249, 250, 251 
period of vesting of, practical matters for draftsman, 253 
as to period for payment of, 267, 268 
charge of, on real estate, 282 
three classes of, of personalty, 303 
" general," definition of, 304 
" specific," definition of, 304 
** demonstrative," definition of, 305 
bequest of sum of money to be laid out in purchase of annuity is 

a "general," 307 
doctrine of satisfaction with regard to, 310, 311, 312 
immediate money, to wife, 231 

LEGACY DUTY, 

payable on annuities, and life interests, 268, 269 

LESSEE, 

how affected by 44 & 45 Vict. c. 41 ... 84 

has constructive notice of lessor's title, 85 

practical duty of solicitor of, 85, 86, 87 

competency of, to accept lease, 88, 89 

responsibility of intending, 89, 90, 91 

obligation with regard to repairs usually incurred by, 123 

LESSOE, 

former and present law as to right to investigate title of, 83, 84 
practical duty of solicitor of, with regard to investigation of title, 

84,85 
expense of investigating title of, 84, 85 
legal competency of, 87, 88 
first considerations for intending, 89 
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LUNATIC, 

can be partner, 16 

incapacity of, to make a will, 214, 215, 216 

incompetent to be an executor, 298 



M. 
MAINTENANCE, 

clause in a -settlement, 170, 171 

how affected by, 44 & 45 Vict. c. 41 . . . 171, 172 

qualifications in statutory power of, 253, 254 

MAEBIAGE, 

effect of, of female partner, 47, 48 

MAEBIED WOMAN, 

wben, and in respect of what, can be a partner, 17, 18 
power of, to make a will, 213, 214 
can be an executrix, 297, 298 

MOETGAGE, 

trust funds should not be lent on security of a second, 208 

MOETMAIN ACTS, 274 

judicial construction of, 275 
practical lessons from, 275 
mode of eyading, 276 

N. 

NEGOTIATION, 

of terms of partnership, 26, 27 

NOTICE, 

of assignment, importance of giving, 163 



P. 
PAETNEES, 

necessity for mutual confidence of, 9, 10 

internal relations of, do not bind third persons, 12 

each is accredited agent of rest, 12 

how far each has authority to bind rest, 12 

inter se, 15 

legal competency of intending, 15 

how determined, 15, 16 
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TAmmnSBS— continued. 

in&nt, can repudiate liabiHtiea, 16 

should not be, 16 
lunatic can be, 16 

when, in respect of what, and how far married women can be, 17, 18 
incoming, not liable to third persons for debts of old firm, 18, 19 
determination of rights of, when not declared by partnership 

articles, 28 
right of retiring, to sell share, 37 
option of continuing, to purchase share of retiring, 37 
right of, to retire, 37 

nature of business should be understood by, 40 
personal status and acts of, 41 
preclusion of junior, from signing cheques, drawing or accepting 

bills, 41 
death of, effect of, 47 
marriage of female, effect of, 47, 48 
legal consequences of dissolution on death of, produce mcon- 

yenience and loss, 53, 54 
position and responsibiHty of represenfatives of, 55 
new, should execute supplemental articles when entering firm, 57 
payment of capital belonging to deceased, 58 
estate of deceased, should be released from claim of suryiying, 58 

PAETNEESHIP, 

obseryations on partnership relation, 9 

illustration of first principles of law of, 12, 13 

responsibilities of, 13, 14 

how may be created, 15 

should not be entered into with an infant, 16 

not ipso facto dissolved by one partner becoming lunatic, 16 

two primary divisions of, 18 

nature of intended, 18 

negotiation of terms of, 26, 27 

as to date of commencement of, 35 

length of, 35, 36 

objects of, should be accurately defined, 38 

nature of business of, 38 

objects of, may differ, 39 

what events may involve dissolution of, 45 

dissolution of, 46 

insanity is ground for dissolution of, 49 

misconduct is ground for dissolution of, 49 

events specially stipulated to dissolve, 49, 50, 51 
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PAETNEBSHEP ABTIOLES, 

adyioe of solicitor at preliminary stage of preparation of, 10, 11 

knowledge needful for draftsman of, 14 

proyisions in, for dealing with assets and liabilities, as between 

old and new firm, 18 
solicitor's part in adjustment of old assets and liabilities, 19, 20 

true function with regard to the preparation of, 25 
shoidd clearly express any intention that old firm to be relieyed 

of liabilities, 26 
cause of length of, 27 

many usual proyisions in, not necessary, 27 
do not define all the rights of partners inter se, 27 
use of many clauses in, 29 
adyantage of breyity in, 29 

no object gained by inserting proyisions implied by general law, 29 
true aim of draftsman of, 30 
first point for draftsman of, 35 
nature of business should be impressed on, 41 
proyisions in, for deyotion of partners' time io business, 41 
special proyisions in, 41, 42 
restrictiye proyisions in, 41, 42 
monetary proyisions in, 42 
thorough understanding of intention of partners necessary to 

accurate draftsmanship of, 43 
capital should haye a cash denomination in, 44 
should contaiQ proyisions as to accounts, 44, 45 

making balance sheets binding, 45 
clause in, as to incapacity of partner, 49 

dissolution, should be clear and accurate, 50 
how far proyisions in, against contingencies desirable, 50, 51 
oyer elaboration of, should be ayoided, 51 
length of, 51 

consequence of absence of special proyisions on death of partner, 54 
express proyisions in, as to consequences of dissolution, 56, 57 
proyisions where business to be carried on after dissolution, 57, 58 
best practical mode of dealing with subject of goodwill in, 61 , 62, 63 
should contain proyisions as to trade-marks of firm, 65 
proyisions in, as to right to retain partnership premises, 66 
d]*aftsmanship of arbitration dause in, 69, 70 
concluding obseryations on subject of, 70, 71 



PAETNEBSHIP LAW, 
first principles of, 12 
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PBBPETUITIES, 
law of, 254, 255 
exception to general rule as to, 255, 256 

PEESONALTT, 

real estate settled as, 151, 152 

general characteristics of a settlement of, 156 

right of husband in wife's, where no settlement, 159 

wife in husband's, 161 
outHne of ordinary settlement of, 161 
charitable gifts should be thrown entirely on, 275 
primarily liable for payment of debts, 283 
bequests of, 287 

their characteristics as compared with devises of 
realty, 287, 288 
law of, follows the domicil, 288 
practical application of domicil to will of, 291 
three classes of legacies of, 303 

Pm MONEY, 145 

POLICY OF INSUEANOE, 
settlement of, 187 

responsibility of trustees of settlement of, 188 
bonus on, how should be dealt with in absence of special pro- 

Tisions, 188, 189 
statutory settlement of, 189 

PBECATOEY WOEDS, 
in a will, 266, 267 

PEEMISES, 

partnership, 65, 66 

PEOBATE, 296, 297 

PEOFIT AND LOSS, 

capital distinct from, 43 

PEOPEETY TAX, 

payment in respect of, by tenant, may be deducted from rent, 103 
statute affecting, 103 



E. 
EATES, 

imder Public Health Acts and other statutes, 104, 105 
for paying footways, 104, 105 
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RATES AND TAXES, 

can be transferred from landlord to tenant, or yice yerslt, 103 
how generally adjusted between landlord and tenant, 105 
duty of lessor's solicitor with regard to, 106 
lessee's solicitor with regard to, 106 

REAL ESTATE, 

wife's right in husband's, 139 
husband's right in wife's now, 140, 141 

formerly, 141 
how far investigation of title to, put into settlement should be 

carried, 146, 147, 148 
settled as personalty, 151, 152 

provisions in settlement for investment of trust funds in, 185, 186 
effect of voluntary settlement of, 192 
actual sale of, may be deferred, 258 
first rule of law as to wills of, 273 

legal restrictions imposed on gifts of, for charitable purposes, 274 
distinction between real and personal estate before Wills Act, 277 
effect of devise of, without words of limitation, 278 
charge of debts or legacies on, 282 
true state of law as to charge of debts on, 284 

EE-ENTRY, 

provisions as to, 124 

how effect of Conveyancing Act, 1881, on, is 
qualified, 124 

REGISTRATION, 

of conveyance, when necessary, 163 

RENT, 

how far solicitor should advise as to amount of, 89, 90 
diBposal of, pending sale, 259, 260 

REPAIRS, 

general law as to, 121 

extent of implied contract on part of tenant, 122 
construction of, double covenant to do, 125 
obligations as to, usually incurred by lessees, 123 
duty of lessor's solicitor with regard to, 125 
lessee's solicitor with regard to, 126 
language as to, in lease should be clear, 126 
effect of covenant to do, 127 
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BKTILEMEKI-— continued. 

desirable for wife and children in spite of Married Women^s Pro- 
perty Act, 1882.. 160 
of personalty, outline of ordinary, 161 
Testing of settled property in trustees by, 161 
trusts of, 167 

trust for inyestment in, 167 

investment clause in, what securities it should embrace, 169 
usual trusts for beneficiaries in, 170 
hotchpot clause in, 170 
maintenance clause in, 170, 171 
advancement clause in, 172, 173 
final trusts in, in default of issue, 173 

how affected by Married Women's 
Property Act, 1882 . . 173 
provision in, for wife's after-acquired property, 175, 177, 178, 179 
appointment of new trustees of, 175 

variations from ordinary provisions in (1 ) as to wife's property, 179 ; 
(2) as to husband's property, 180 ; (3) as to property settled on 
husband's side but not by him, 181 
provisions in, for contingency of premature death of either parent, 

182, 183, 184 
for investment of trust funds in real estate, 185, 186 
particular classes of, 187 
of policies of insurance, 187 

covenant in, to pay premiums on policies settled, 187 
statutory, of policies, 189 
of policies, trusts of, 189 
of furniture, 190, 191 

voluntary, how differs from other settlements, 191 
when void against creditors, 191 
of real estate, effect of, 192 
how affected by Bankruptcy Acts, 193 
acts necessary to bind settlor, 194 
powers of revocation in, 195, 196 
when desirable, 197, 198 
contents of, 198 

SEWEE, 
rate, 104 
lessee's solicitor should ascertain if main, made, 111 

SHAEEHOLDER, 

in joint stock company, power of, 88 
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STATUTES CITED— con<inu«(/. 

17 & 18 Vict. c. 125 (Common Law Procedure Act, 1854) 

Sec. 11. If action commenced by one party after all haye 

agreed to arbitration, Court or judge may stay 

proceedings, 68 
Sec. 12. On failure of parties or arbitrators, judge may ap- 
point single arbitrator or umpire, 68 
Sec. 13. When reference is to two arbitrators and one party 

fail to appoint, other party may appoint arbitrator 

to act alone, 68 
Sec. 14. Two arbitrators may appoint umpire, 68 
Sec. 15. Award to be made in three months, unless parties or 

Court enlarge time, 68 
Sec. 16. Eule to deliver possession of land pursuant to award 

to be enforced as a judgment in ejectment, 68 
Sec. 17. Agreement or submission in writing may be made a 

rule of Court, unless contrary intention appears, 

68 
Sec. 18. Speeches to the jury, 68 
20 & 21 Yict. c. 57 (An Act to enable married women to dispose 
of reversionary interests in personal estate), 159 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act) 

Sec. 14. Devisee in trust may raise money by sale notwith- 
standing want of express power in will, 285 

Sec. 15. Powers given by last section extended to survivors, 
285 

Sec. 16. Executors to have power of raising money where 
there is no sufficient devise, 285 

Sec. 17. Purchasers, &c. not bound to inquire as to powers, 
286 

Sec. 31. Every trust instrument to be deemed to contain 
clauses for the indemnity, &c. of trustees, 300 

23 & 24 Vict. c. 145 (Lord Cranworth's Act) 

Sec. 26. Trustees may apply income of property of infants, &c. 
for their maintenance, 171, 249, 253 

24 & 25 Vict. c. 114 (An Act to amend the law with reference to 
wills of personal estate made by British subjects), 273, n. (&), 
293. 

31 & 32 Vict. c. 101 (Titles to Land Consolidation (Scotland) Act) 

Sec. 20. De prsesenti words or words of style unnecessary in 
mortis causi deeds, 273, n. (6) 

32 & 33 Vict. c. 71 (Bankruptcy Act, 1869) 

Sec. 91. Avoidance of voluntary settlements, 193 
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T. 
TAXES, 

what are landlord's, 104, 105 

TENANCY, 

contract for, should be in writing, 78, 79 

TENANT, 

right of, to compensation, how affected by Agricultural Holdings 
Act, 1883... 128 

may deduct property tax from rent, 183 

implied contract on part of, to commit no waste, and to keep pre- 
mises wind and water tight, 122 

TESTATOR, 

competency of, 212, 215, 216, 217 
will speaks from death of, 216 

TITLE, 

former and present law as to right to investigate intending lessor's, 
83,84 

expenae of investigating lessor's, 84 

lessee has constructive notice of, 85 

right of investigating lessor's, how affected by Yendor and Pur- 
chaser Act, 85, 86 

when lessor's, should be investigated, 86, 87 

how far investigation of, of real estate put into settlement should 
be carried, 146, 147, 148 

TEADE MARK, 

of dissolved firm, right of user of, 64, 65 

TRADEE, 

voluntary settlement by, 193, 194 

distinction between, and non- trader now done away with, 194 

TRANSFER, 

of assets from old to new firm, 25, 26 

TRUSTEE, 

vesting of settled property in, 161 

importance of giving notice of assignment to, 163 

appointment of new, 175 

responsibilitieB of, in case of a settlement of policies of insurance, 

188 
observations on the office of, 199 
liabilities of the office of, 200 
difficulty of, in retiring from trust, 201 
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WILL — continued. 

power of married woman to make, 213, 214 

incapacity of lunatic to make, 214, 215, 216 

speaks only from death of testator, 216 

disability of felons, traitors, and outlaws to make, 218 

formalities attending, 218, 219 

mode of execution of, 219, 220 

witnesses to execution of, 220, 221 

advantage of attestation clause, 221 

obliterations, interlineations and alterations in, should be ayoided, 

222, 223 
when alterations in, omitted from probate, 223 
rules of law applicable to alterations in, 223, 224 
practical conclusion as to alterations in, 224 
actual draftsmanship of, 225 
duties attaching to preparation of, 225 
knowledge requisite for draftsman of, 226 
as to client's instructions for, 226, 227 
will should speak from death in fact as in law, 227, 228 
solicitor should obtain information as to testator's property when 

preparing, 228, 234 
relevancy of marriage settlement to dispositions proposed by, 229. 
considerations as to real estate when preparing, 228, 229 
intended objects of, 229, 230 

limitation of wife's interest under, to widowhood, 230 
should give control over capital to sons, not to wife or daughters, 231 
should contain trusts securing daughter's share, 231 
should give immediate money legacy to wife, 231 
adjustment of interests under, as between wife and children, 231, 232 
gifts to children in, 233 
special provisions in, as to testator's business and foreign property, 

234 
necessity of receiving proper instructions for, 235 
limitations to children or issue in, 239 et seq 
two main points in preparing bequests in favour of children or 

issue as a class, 240, 241 
immediate gift to "children" in will, comprehends only those 

living at testator's death, 241, 242 
propositions as to [ascertainment of class to be benefited by, 

241 et seq. 
who entitled under, when particular estate carved out with gift 

over to children, 242 
who entitled under, when period of distribution of gift pgstponed, 

242, 243 
T. Z 
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from the Merchant Shipping Acts, the International Regulations 
(of 1863 and 1880) for preventing Collisions at Sea ; and local Rules 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By REGINALD G. MARSDEN, Esq., Barrister-at-Iiaw, 
Demy 8vo. 1880. 12« 

COLONIAL LAW.— Clark's Summary of Colonial Law 
and Practice of Appeals from the Plantations. 8to. 1834. 11, if. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Broom and 
Hadley*s Commentaries on the La>/v^s of Eng- 
land. By HERBERT BROOM, LLD., and EDWARD A. 
HADLET, M.A., Barristers-at-Law. 4 vols. 8yo. 1869. {Puk- 
Hiked at ^Zt.) Net, 11 U 

\* AU itandaird Law Worlkeartleptin^odtfinlaweidfamdoikerhindingi, 



— Tha French Code of Coiniiiarc«- 
and most usual Commercial Laws. ITOb m 
Tbaoretial and Praotieal Ootamaotuy, tad » CompeiidlaiD ol the- 
radidal oryinitaHcp and of th« oooiw of prooedore bifen tlw 
nrlbmak of CoauNne; togsUiar wiA the text of the law; th«' 
moat reoent dodaionB, and a t^tmnj at Fno^ indidal tarau. Bt 
L. GOIRAlf D, LtoencU en dnM. Demy Svo. 1S60. St. Si. 

Levi.— ri(i< " liiteniatlDaal Lav." 
COMMON LAW.— Allen.— Fide - Flsadfag." 

Archibald's Country Solicitor's Practice; » 
Handbook of the Pi ae tl ee in tiie Qneeo'a Bench DiTuion of the 
High Court of JoBtloe; with Statutes and Fonna B7 W. F. A. 
ABCHIBALD, Biq., Bnrirta-at-Law, Anther of "FotiM of Snm- 
monaea and Ordera, with Noteg. Koyal litao. 1881. II. Gl; 

Ball's Short Digest of the Common La-w; b^ig 
the randpl«a of Torta and Contracta. Chiefly lomided opon tlw 
worin of Addimn, witt DlintnttTa Oum, for t)ie uh of Stndenbh 
By W. EUMUTTD BALL, LL.B., lat« " Holt Sdiolar " of Gra/a 
Inn, Barriiter-at-Law and Midland Cinmit. Dem; 6to. 1880. ISj. 
" TSa prlnciplai of Uu law an to; oleaHr aad MOdMdr Btated."— £■■ Jaarmml. 

Ball.— Fufe" Leading CaMa" and "TotU." 

Bullen and Leake. — Fid* "Pleading." 

Chitty'B Archbotd'B Practice of the Queen's 
Bench Division of the High Court of Justice 
in Civil Proceedings, inolnding Appeals to the Court of 
Appeal and Emwo of Loral, fou rtee nth Edition. Bsviaedand 
adapted to the New Practice. B; T303. WILLES CHIITY, 
Xaq.. Barriitar-at-Law. (/n (Acprea.) 

Chitty'B Forms^— Ft* "rocBa," 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
roferaoces to the Stattrtei, Kulei and Orders of Courts from 17B6 
to 18B3. Compiled and arranged by JOHN MEWS, Siwistod by 
CECIL MAURICE CHAPMAN, HARBT HADDEN WICKES 
SPARHAU and ARTHUR HORATIO TODD, Barnsteni-at' 
Law. ( Jn tie preti.} 

Foulkes.— F»(fc "Acaon." 

Napier's Concise Practice of the Queen's Bench 
and Chancery Divisions and of the Court of 

Appeal, based on the Rolea of the Supreme Court, 188S, vMl 
ao Appendix of Questions on the Practice, and intended for the nae 
of Student*. By T. BATBMAN NAFIBB, of the Lnur T«iide, 
Barrister-at-Law. Demy 8yo. 1884. lOl. 

Shirley.— Ftdi "Leadii^ CasM." 

Smith's Manual of Common Law.— ForPrartttfonoi 



aadStndanla. ComprirfngtKe f»d«l»talpri»rilJe«aadtl>epdnta 
moat natally oeenning In daily Hfe and praatfei. By J08IAH W. 
SlflTH, aaL., Q.C. Ninth EdttioB. ISme. 1880. 



COMMONS AND INCL08URC8.— Chambers' Digest of tha 
Law relating to Commons and Open Spaces, 
hlolndlng Public Parki and Reereation Oroonda, nHh variou cffidat 
docnmenti ; frece^ita of by-lawi and legnlatione. Hw Statute* tn 
fun and brief notes of Ita^Dg caaw. By GEORGE F. CHAM< 
BBBS, Eaq., Barriiter-at-Law. Imperial Sto. 1877. Si. Sd. 

CONPANr LAW.— Palmer'a Private Companies, their 

PormaKon and Advantages ; or. How to Convert your BnBinaea 
into a Private Company, and the beneSt of so doing. With Notes - 
on "Single Ship Companiee." Fifth EditioD. By F. B. PALMER 
Esq., Barrister-at-Law. ISmo. 1884. lftt,it. 

*«* Att ttandard Lav Worki anitpliii SlodCfinlave^fandoOerlindiiigt. 
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COMPANY LAW.- 

Palmer.— Vidt '* OonT^Tmiicliiic." 

Palmer's Shareholders' and Directors* L«gal 

Companion. — A. Muntmi of frvrnj-Saj Law and FhMtioe for 

Promotns, ShmrebMem, Direofcon, fl o m e tot iw, OrMUton and SoUoi- 

ton of Gompiaieg, mider tlie Oompsniei' Acti^ 1M2 to 1880. 

Fourth Edition. Wltii an Appendix on the Oanveraiao of Bnaiiieai 

Concerns into Private OcHnpanies. By F. B. PATiMTCB^ B»q[., Bar- 

rieter-at-Law. 12nn. 1888. i^2f.6cf. 

Thring.— FMc *« jMntStocke." 

COMPENSATION.-Cripps' Treatise on the Principles 

of the Law of Compensation. Second Edition. By 

O. A. CBIPPS, Esq., di the Middle Temple, Baixister-vt-IdMr. 

Demy 8vo. 1884. 16k. 

" We Gonaider ths t)ook a oomplste treatlae on the subject In -wUch it ppsftw— to 

flflft] " lintn Timea. 

CONTINGENT REMAINDERS.— An Epitome of Feame on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. G. Post 

8m 1878. 6m, 9d. 

" The student will find a perusal of this epitome of great falue to htBa."— JCmo Joturml 

CONTRACTS.— Addison on Contracts.— Being a Treatiseon 

the LsNT of Contraots. Eighth Sdition. By HORACE SMITE^ 

Esq., Banrister^at-Law, Beoorder of Tjnooln, Author of " A Trestiee 

on the Law of Nes^iffenoe," ko. Boyal 8vo. 188S. 2L 1#k. 

' To tlie present editor most oe given all prafae -wbidh nntlxlng industry asiA ia- 

tdigent reaeaich can command. He has presented the profession wltii the law 

tarouglit down to the prenent date daaily and folly stated."— Law Timea, 

** We t>*<"^ that thu( edition of Addison will ynaintal-n the reputation of the work 
as a satief actory guide to lAie Tast stordunzse ef decisions on contract law."-.<<BD{tfetlort* 
JovtTTtaL ^ . 

fTry. — "fidM ** Specific PetfoimaBoe." 

Leake on Contracts.— An Mementaiy IHgest of ihe Law 

of Contraots (beiBg a new editioB of <<The Elements of the Law of 

Contracts "). By STEPHEN MARTDX LEASE, Banister-at- 

Law. 1 ToL Demy 8tow 1878. IL 18s. 

Pollock's Principles of Contract.— Being a Treatise 

on tiie Greneral Princ^iles relating to the Yaliifityof Agveemsnta 

In the Law of England. Tkivd Bditiim, iievised asd partly v^ 

written. By EBEDEBICK POLLOGE; of Linooln's bin, Esq.^ 

Barrister-at-Law. Demy 8vo. 188L ILMt, 

na late lioxd Chief Justice of Bnglanil in hlsjndcmeat In MUromoUUm Jeilwy 

OomtMMi V. Brogdm andoOun, said, **The I<aw is well put by Icr. nrederiok 

Mlo^ln tals vmrr able and 1 — Tna d work on aentBaota."'-f%s nam. 



** Ife have noUilng but praise for this (third) edition. The material recent 
h*f9 been added and th« whole work has been carefullv revised. " — SoUeiton' JoumoU. 

"A work which, in our opinion, shows great abuity. a discerning intellect, a 
oomnrehensive mind, and painstaking industey.-— law JoumaL 

** for the purposes of the student there is bo book equal to Mr. FoDoek'a'' 

** He has saeoeeded in writing a book on Oontracts which the working lawyer will ilod 
as naefU for reference as any of its predecessors, and which at the same time will idve 
(he student what he win seek tor in vain dsewhere, a ooaidete roMonaft ef tfaa law/'— 
Law MagcaHnM and tttvitn. 

Smith's 'Lscw of Contracts. — Seventh Edition. By 
y.T. THOMPSON, Esq., Bairister^t-Iiaw. DemySvo. 1878. U Is. 

CONVEY ANCINQ.— Dart. — Vide *' Vendors and Purchasers." 

Harris and Clarkson's Conveyancing and La^w 
of Property Act. 1881, and the Vendor and 
Purchaser Act, 1874 ; with Introduction, Notes and C<miiNis 
Index. By W. MANNING HARHTS, M.A., and THOMAS 
OLABEISON, M.A., BaRiBters-at Law. Demy 8vo. 1882. 8t. 

%* Att tUmdard Low Woriaainbepiin Skfokf §» ium calf and oHhet Undin^ 
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CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1870; inclndmg Froceedingi 
preKminaiy and sabseqa^it to Convictions, and the xnponflibility 
of convicting Magistrates and their Officers, with Vozmo. Sixth 
Edition. I^ W. £L MAOXAMAKA, Esq., BazTi8ter«t-Law- 
Demy 8vo. 1879. 12. it. 

Templer.— Fids ** Smnmaiy ConTiotionBi" 

Wigram.— Fide ** Jnatioe of the Pdaoe." 

CORONERS — Jervis on the OCGca and Duties of 
Coroners.— With Vorins and Preoedenta. Fourth Edttbn. "Bf 
B.E.MELSHEIM£it,Esq.,Barrist«r-ai-Law. Post8TO, ISaO. ISs. 

COSTS.— Morgan and \A/'urtzburg*s Treatise on the 

Law of Costs in the Chancery Division of the 

High Court of Justice.— Being the Second Edition of 

Morgan and Davey's Costs in Chancery. With an A|ipendii^ 

containing Fonns and Pkeoedents of BiHs of Costa. Sf the 

Right Hon. GEORGE OSBORNE MORGAN, one of Her 

Majes^*s Counsel, Her Majesty's Judge Advocate Geneu^ and 

R A. WCRTZBURG, of lanooln'a Inn, Esq., Baoister'at-Law. 

Demy 8vo. 1882. 30«. 

<* Cannot fail to be of use to soUeitoni and their Ghanoery mansging el«rka^'*'>X««r 
Timet. 

Scott's Costs in the High Court of Justice 
and other Courts. Fourth Edition. By JOHN SCOTT, 
of the Inner Temple^ Esq., Bamster-st-Law, Keportec o£ the Com- 
Bon Pleas Divisioik. Demy 8vo. 1880. 12. 6s. 

'* Hr. Sootf 8 introductory notes are voiy vsafol, and the work is bow aeosapendlum 
OB the law and practice regarding costs, as well as a book of preoedeatB."— Xaw Time$ 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's Bench. 
Probate, Divorce and Admiralty Divisions or 
the High Court of Justice ; in Conveyancing; tbe Crown 
Office ; Lunacy ; Arbitration under the Lands Clauses Consolidation 
Act ; the Mayor's Court, London ; the County Courts ; tiie Privy 
Council ; and on Passing Residuary and Succession Aoooimte ; with 
» Scales of Allowances ; Rules of Court relating to Costs ; Foxms of 
, Affidavits of Increase, and of Objections to Taxation. Fourth 
Edition. By Wm. FRANK SUMMERHAYS, and THORNTON 
TOOGKMDD, Solidtoars. Royal 8vo. 1883. 12.8s. 

" On looking through this book we are struck with the minuteness with which the 
oosts are enumerated under each heading ; and the ' Table of Contents * attows that no 

snblect matter has been omitted We haye no doubt the work will meet 

with the same approval, and be as useful in the Solicitor a office, as berelolere." — 
Law JounuU, 

Webster^s Parliamentary Costs.— riiiaiu BOk, 

Election Petiti<»i8, Appeals, House of Lords. By EDWARD 

WEBSTER, Esq., of the Taadng and iSzaminen' Offiee. Fourth 

Editicm. By C. CAYANA6H, Esq., Banrister-at-Lasr. Author 

of "TheLawof MoneySeeuritfea^ Poatavo. 1881. 20s. 

"lILls edition of a well known wsrk Is in great part a new publloatlon ; and it 
contains, now printed for the first time, the TMle ox Fees charged at the Hooae of 

Lords We do not doubt that Fatiiamentary agents wiH find ttie work 

eminent)^ useful." — Lcao JownmL 

* * AU uUmdaird Law Workt are heft in Stocky in law ea^ and other hindingi* 
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DIARY.— La^vyer^s Companion (The), Diary, and Lavv^ 
Directory for 1884.— For the use of the Legal PtofeBrion, 
Pablic Compaziiei, Josticee, Merdianta, Estate Agenti, Auotioiieen, 
&c., ko. Edited by JOHN THOMPSON, of the Inner Teiiq^ 
Esq., B«Ri8ter-at-Law; and contains Tables of Costs hi Conyey* 
andng, &c.; Monthly Diary of County, Local Gtovenunent. and 
Parish BusineaB; Oaths in Supreme Coort; Snmmaiy of Legis- 
lation of 1883; Alphabetical Index to the Pftu^cal Stotates; a 
Copious Table of Stamp Dnttes; Legal Time, Interest, Disooont^ 
Income, Wages and other Tables; Probate, Legacy and Snooenion 
Duties ; and a Tsrlety of matters of practical utility. PuBLmBAD 
ASHUALLT. Thirty-eighth Issue. {Now rtady,) 

Contains the most complete List published of the English Bar, and 
London and Country Solidtors, with date of admission and appointmentB, 
and is issued in the following forms, octayo size^ strongly bound in oloth : — 

t. d, 

1. Two days on a page, plain ....••• 5 

2. Hie above, DfTiBiJLkYSD for ATnvDANcn 
S. Two days on a page, ruled, with or without money odumns 

4. The above, ihtislbavid for AimiT)A2rGB .... 

5. Whole page for each day, plain 

6. The above, INTBBLIAVID for AirsNDANOXB 

7. Whole page for eaoh day, ruled, with or without money cols. 

8. The above, QmBLULVKD for AmNDAiroES • 

9. Three days on a page, rMed Uue lines, without money ools. 

The Diary eoniaint memoranda of Legal Butinem tkrouqkmU the Tear, 

" An excellent work."— like Tkmm. 

** A pablloation which has lone ago aecnred to itadf the fiaToor of the profiBMbm, and 
which, as heretofore, jnatiflee bylta contents the title aasumed by It." — Law JournaL 

** Contains all the mfturmatlon which ooold be looked for in such a work, and gives it 
In a most oonTonieat form and rery completdy. We may oahesttattngly recemmaod the 
wwk to oar readers. ''~&>iieitori' JcurnoL 

**The ' Lawyer's Oompanion and Diary' ia abookthat ought to be in the posHMkm of 
erenr lawyer, and of every man cf hnsfwesa." 

**The ' Lawyer's Companicm ' is, indeed, what It is called, for it oombines everything 
reotdred for reforence ia the lawyer's oflloe.*-- Jkns IVmsf. 

" It la a book without which no lawyer'a library or office can be complete."— /rifA 
LawTiimei. 

OICTIONARYr— The Pocket L.a>v Lexicon.— ExpUining 

Technical Words, Phrases and MaTims of the English, Scotch and 

Roman Law, to which is added a complete list of Law Reports 

with their Abbreviations. Seoond Edition, Revised and Enlarged. 

By HENRT G. RAWSON, B.A., of the Inner Temple, Esq., Bar- 

rister-at-Law. Fcap. 8va 1884. 6<. 6d. 

. *' A wonderful little legal Dictionary."— iMermavr's Lav Siudrntf Jtmmal. 
*' A very handy, compute, and useful little work."— tSttturday Review* 

V^harton's L.a'w Lexicon.— Forming an Epitome of the 
Law of England, and containing full explanations of the Technical 
Terms and Phrases thereof, both Ancient and Modem ; including 
the varioufi L^gal Terms used in Commercial Buaifess. Together 
with a Translatiou of the Latin Law Maxime and selected Titles f^pom 
the Civil, Scotch and Indian Law. Seventh Edition. By J. M. 
LELY, Esq., Barrister-at-Law, Editor of <*Chitty's Statutes," &a 
Super-royal 8vo. 1883. 1/. 18f. 

" On almost every point both student and practitioner can gather information from 
this invaluable book, which ought to be iu every lawyer's office." — OUaon'g Law Notes. 

' * As it now stands the Lexicon contains all it need contain , and to those who value 
sueh a work it is made more valuable stIU."— Xow Twtest Jime 2, 188a. 

^^*A U rtandard Law Werkt aire kept in Stodtf in law wV and oCftcr bindings, 
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DIVORCE,~Brovsrne'8 Treatise on the Prineiptos 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the StstutM, Bniea. Feet 
and Foims idAling thereto. Fourth Edition. Bj QEOBGE 
BROWNE, Ew).. BMvieteMit-LMr. Demy 8vo. 1880. 12. 4$. 

"The book it a «le«r, pnctioaX, «ad, m fur m we h*T« been Able to teet it, aoourate 

<«x|KMltion of divorce law and prooedur*."— ^Mitan* Journal. 

OOMICIL.— Dicey on the Law of Domicil as a branch 
of the Law of England, stated in the form of 
Rules.— By A. V . DIOEY, B.G.L., Barrister-At-Lftw. Author of 
^BnleefortheSeleotlonof PavtieetoanAotion." Demy8yo. 1879. 18t. 

CA8EMENTS.— Goddard's Treatise on the Lainr of 

Easements.— By JOHN LEYBOUBN GK)DBARD, Em., 

BMTiBter-«t-Law. Second Editkm. Demy 8vo. 1877. Iff. 

"The book is bxralnatOe : where the eeneaw lUeiit the antbor has taken peiae to 

eeeertaia what the law would be if bRMffat iaio qaeation.''— Xew /eanMrf. 

** Nowhere hea the aabjwet been treated ao eahnietlTe^, aadp we nay add,ao eatiatMl- 
eallj, ea bj Mr. Ooddard. We recomaMnd it te the moet oarefnl Btmifot the law etodent, 
aa well aa to the Ubiary of the practitioner."— Xaar 2lmei. 



ECCLESIASTICAL LAW.— Dodd's Burial and other 
Church Fees and the Burial Act, ISdO :— With 
Notes. By J. T. DODD, M.A., Banister-at-Law. Boyal ISmo. 
1881. 4f. 

Phillimore's (Sir R.) Ecclesiastical Law. — The 
Eodesiaatioal Law of the Ohorah of Enghmd. With Supplement^ 
containing the Staitobea and Dedgiopa to end of 1876. By the 
Bight Hon. Sm ROBERT PHILLIMOBE, D.O Ji. 2 vola. 8vo. 
1878-76. tL U ed. 

ELECTIONS — Carter's Corrupt and Illegal Practices 
Prevention Act, 1883, with Notes and an Index. Edited 
byJOHNGOKRIECAKTEB,E8q.,Becorder of Stamford. Eorm- 
ing a Supplement to Rogers on Elections." Royal 12mo. 1883. 6«. 

" Mr. Carter's notes are exploit, and serTO the useful purpose of dearly Indicating 
. all alteeatlons in the law."— J%e Lom Timet. 

FitzGerald.— FWs -Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — ^Thirteenth Edition, including Fbihions and Mxmi- 
dpal Elections and Registration. With an Appendix of Stailiitee 
and Forms. By JOHN OORRIE GARTER, of the Inner Temple, 
Esq., Barrister-«t-Law. Royal 12ma 1^80. U 18t. 

" Petition has been added, setting forth the prooedure and the deciideBs on that 
sabjeet ; and the statutes passed since the last edition are explained."— As Timet. 

" A book of long standing and for information on the common law of elections, of 
whidi it contains a mine cs extracts from and references to the older authorities, 
wlU slways be resorted to."— Zav Journal 

ELECTRIC LIGHTING.-Cunynghanie's Treatise on the 
Law of Electric Lighting, with the Acts of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Froviaional Order, and a set of Forms, to which is added a Descrip- 
tion of the Principal Apparatus used in Electric Lighting, with 
Illustrations. By HENRY CUNYNGHAME, Banister-at-Law. 
Royal 8vo. 1883. 12s. 6dL 

lEMPLGYERS' LIABILITY ACTr-MacdonelL-FM{e<< Master and 

Sanrant*' 
Smith.— Ffcfe " NegliRonoe." 

'%** AU itandard Law Wcrla are kept in 8todk,in laiw eeAf emd Mer hMSmgi, 
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KQumr, md rid* cutMcem. 

Chitty's Ind«x.-«A"l«gert«." 

Saton's Forms ol DooreaB, JudgmentB, and 
Orders in the High Court of Justice and Courts 
of Appoal, IuTl]lgafp««Ulraf«Teiua toOie Ohanoen IHtUoii, 
with Pntcdcil NotM Fonrth Edition. Bj B. H. LSACH, E 



« CIuiicanlMTliloii ; F. G. A. IdLLIAH 



oflhanM 



c( tlwIiiDarT 

o«rfedb7JAl__ ____ .__,. 

■^Lmt. 3 toU In S putt. Bi^ Sto. 1877—70. 4J. lOn 

*.* Vcd. JL, Farti 1 ud 2, lepuatelr, price aaob 11. lOt 
■>Ths BdUon at thl> nav adltlan ol SstoD diHrTs muoh piml» tor wh*t la >lm«t, If 

.. '-"-'-, u InsoTmtlon InUv^woka. Intt«ntliigDtuirdi<liknioItligtrBnU«t 

proEDlDflnt^ fomrd Uia remit of the utoit decUoiu, setUlug tb« law 

TMra can Ds no doabttbat In aboi£rfp»otlMllke Baton. It txmucli mors important 
to ba iblo to MO at onea what Uia law 4a than to know how It boa boooma what It la ; 
and tba Kdltoia hava aridantl; takon gnat pdM to cany oat thla prlnclpla In pra- 
aBttng tha law on oach dlTUon <d thafi Uvula to thalr THdaia."— fju nMa. 
"OTanthoadltioniof 'Botoa'tUalatbabKt. . . . Wa nan hardl; apeak ton 

' "]jci tha IndnatiT and IntalUganoa which ha*a baen beatowad on the pnpaialloii 

.-ADdtaL'— SsUXEor^/owMl. 

*■ How tha book ia bafoti u* ocoapiate ; and wa adtiaadl; way aKBptttt, becaoee It 
baa aoenalj etar boas our fortnna to laa .a more compieit law book than thla. Bxtan- 
alTO In apfaora» and exhanatlTO In ttvMlao, oompr^cnfllTo In mattor. yet appoalte In 
dalaila, It preaonta all tha laatmvo of m eioollant nfoik . . . Tha index, aneod- 
bif orarSI* pagai. Ii a modd of oomprehanalTeoeoa aodaocuncy.''— Zov JOvnu^ 

Smith's Manual of Bquity Jurisprudence.— 
A Mjurntl of Bq™^ Jnrianndsnoa for Pnetiloonen and StndeDia, 
loimdad od tli« WoAi of Stoiy, E^nnoe, u>d other wiitcn, and on 
won IhfrP ft tHoDMnd mfaiMncnt ruani^ oompriaing the Fnodamentfhl 
PrlnctplM Mid the ptdnti of E qnlty n malfy oocnrrinig in G«n«i^ 
Pnotioa. B7 JOSIAH W. SMITH, B.C.L., Q.O. ThiiteenUi 
Edition. 12mo. 1S80. 12f. Sit 

"There ii no dli(idalii( tba tmlh ; awproperBOdatoaaatUabook ii to lean ita panBi 
by bairt. "— IM Mofatlm <wl Btrlf. 

" It win be fonod u useful u tta> praoUtioiuI' la to the itiidmt.'- ftiKcilort' Jwraol. 

Smith's Practical Exposition of the Principles 

of Equity, illustrated bj the Leading Decisions tbeieon. For 
tha nae of Students and Practitianars. By H. ARTHUR SUITH, 
M.A., LL.B., Esq.. Bamster-at-L>w. Dem; 8va. 1882. 20*. 

" The book leema to ub tu bo one nf great thIuo to Btudaiita."~&fMIi>r>' Jiiiinui. 

" Tbli is a moat reroArkablfl book, -containing in a raaaonablB Hpnce more lofor* 
mation, and that better arranged and convojed, than almoat any other law bo<^ 

EXAMINATION QUIDES^Bedford's Guide to the Pre- 
liminary Examination for Solicitors.— Fomth 
Edition. 12ffla 187(. Ntl.8t. 

Bedford's Digest of the Preliminary Examina- 
tion Questions In Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Auawon. Seoond Edition. Demygvo. 1SB2. ISi. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— ISmo. 1872. A«, S*. 

Bedford's Student's Guide to Smith on Con- 
tracts. Dotnj svo. iws. ii. ad. 

Bedford's Flnnl Examination Guide to Bank- 
ruptcy. — Four'^.b Edition. {In prtparation.) 

Bedford's Student's Guide to the Ninth Edition 

of Stephen's New Commentaries on the Laws 

of England.- TbirdEditlan. DemySm. 1884. 7i. Od. 

*^* AU Mtavdan Lme IForii arc l»pt in Stock, in tew eo^ and otKer Undiaft. 
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EXAMINATION GUIDES. 

Bedford's Final Examination Digest : containing a 
Digest of the Final Examination QnestionB in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Comn on 
Pleas, and Exchequer DivlBions of the High Court of Justice, and 
on the Law of Real and Personal Property and the Practice of 
Conveyancing, with the Answers. Svo. 1879. 16$. 

** Will fumlBh studunta with a laige annoury of weapons with whluh to meet the 
attacks of the ezaminera of the Incorporated Law 8001017.**— Xaw Tim§s. 

Haynes' Lectures on Bankruptcy; originally de- 
livered before the members of the Liverpool Law Students' Asso- 
ciation. By JOHN F. HATNES, LL.D., Author of the "Student's 
Leading Cases," &c Koyal 12mo. 1884. 5«. 

Haynes and Nelham's Honours Examination 
Digest, comprising aU the Questions in Conveyancing, Equity, 
Common Law, BazScruptcy, Probate, Divorce, AdminJty, and 
Ecclesiastical Law and Practice asked at the Solicitors* Honours 
Examinations since their establishment to the present time, with 
Answers thereto. By JOHN F. HATKES, LL.D., Author of 
"Chancery Practice," "7%e Students' Leading Cases," &c., and 
THOMAS A. NELHAM, SoHcitor (Honours). Demy 8vo. 1883. 16«. 

" Students going in for honours will find this one to their advaatage."— Law nma. 

" Answers are appended which, judging from an examination of several of them, 
appear to be careful and accurate." — SoUeitori Jowrnal. 

Shear>A/^ood's L.aw Student's Annual (Second Year). 
— Containing the Questions with short Answers to the Solicitor's and 
Bar Examinations, 1882 — 1883, with Remarks and Comments 
thereon. A list of Books suggested for Students, Cases and im- 
portant Statutes for the year. Extracts from Law Students' Debating 
Societies, and the Prize Essay and Prize Answers to the Questions 
set last year. Edited by JOSEPH A. SHEARWOOD, Esq., Bar- 
rister-at-Law. Demy 8vo. 1884. 5s. 

" This is a book of a thorough character. . . . Much care and labour have 
evidently been exi)ended cm the book, which will be found of great advantage to 
students."— £aw JoumaL 

" We know of uo other manual which contains the same quantity of information 
iii such a ooncise form." — SoLieitori Jowmal. 

'*The renuurks on the examinations are very interesting, and there are some 
valuable hints as to what books the candidate for honours and a pass re8i>ective]y 
should use." — <?A«m'« Law Notu. 

*«* A few copies of the first utue may ttiU be hcid, price 5s. 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations.— With Suggestions 

as to the books usually read, and the passages therein to which 

attention should be paid. By JOSEPH A. SHEARWOOD, B.A., 

Esq., Barrister-at-law. 8va 1879. St. 6d. 

** Any stadent of average inieHlgsnce who ooMdentioasly follows tiie path and obeys tbe 

instracUons given him by the anthor, need not fear to present himself as a candidate 

for any of the examinations to which this book is tntendea as a guide.**— Xat9 Journal. 

EXECUTORS.— Macaskie's Treatise on the l^aw^ ot 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. With an Appendix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. 8vo. 1881. 10s. 6<i. 
" An able summary of the law of adnunistration, now forming one of the subjects 

set for the general examination for call to the bar.'* 
*' Students may read the book with advantage as an introdu :tion to 'Williams,* and 

by practitioners not posseesing the larger work it will undoubtedly be found 

oseroL"— Zaw Journai, 

Williams' Law of Executors and Adminis- 
trators.— Eighth Edition. By WALTER VAUGHAN 
WILLIAKS and ROLAND VAUGHAN WILLIAMS, ^n.» 
Barristers-at-Law. 2 yoIb. Koyal 8vo. 1879. 8Z. Ifis. 

*«* AU Owndard Law WcrkMM^hept in Aodk, tn law calf and (HlhtT luiindmg^. 



M SygTBKB AHP BOWg LAW FUBUCATIOHB. 

EXTRADITION Kirchner'sL'Extradltion.— KecDeJIRenfer- 

jamat in Eztenno toiw la TniWs amdos jasqu'an l«r Janvier, 
18S3, eutra lea Nationg civQiidn, et donnuit la Bolutian precise des 
difficult^ qui peuTsnt mi^r dan* lear application. Avec one Fr£- 
fwM de Me GEORGES LACHAUS, Aroiat k U Conr d'Appel d« 
Pwia. PublieKn«ie.«i»p!c«daM.C.B, HOWARD VINCENT, 
Diteotonr det Affaires CriminelleB de la Police M^iopoHtune de 
hondiv^ Far r. J. KIBCHNEB, Attache k la Direditm d» 
A&bea OinuneUe*. Inl voL (llEO pp.) BoyalSvo. 2i. 2i. 

FAOTOftS ACTS. — Boyd and Pearson's Factors Acts 
{1828 to 1877). Wit)) an Introdaetion and Explanatory Notes. 
By HUGH FENWICK BOYD and ABTHUR BEILBY 
PEARSON, Burraten-at-X-aw, aad Jirint Editon of " Benjamin's 
1>eatiae on ttte Sale of Personal Proper^." Boysl 12ma. 1884. 6i. 

FACTORT ACTS,— Notcutf s Law relating to Factocies 

and 'Workshops. Second Edition. 12ma. 1879. Si. 

FARM, LAW OF.— Dixon's Law of the Farm.— A Digest of 

Caaea oomuicted witb the Law at the Farm, and including the 

AgiionltoTal Cnitomi of England and Wales. ?ODt£h Edition. 

By HBintT FEBEINS, BKf Binista^«tLaw. Sto. 1879. IL 6f. 

" H k tawflik bK to ba Mmek vUti Ifaa artnonUsarrnHarcli UulmurtlwTgbeea 

used In the wmpUsttei «f inch a iKH^ »» iMs.'— twj Jiim ■■?. 

*a* Sapplgment to above, wmtaining the Agricultnial Holdinga (Eng- 
laDd) Act, 1883, witb eacplanatoiy Notes and Foims; together with 
tha anxmd Game Aiit, 1880. By AUBB£Y J. SPENCER, Esq., 
Sa>»ter.at-Isw. Demy 810. 1883. 61. 

FIXTURES.— Amos and Ferard on the Law- of Fix- 
tures and other Property partaking both of a real and 
perunal Natnre. Third Edition. Bflviwd and adapted to the pce- 
sent state of the Law by C A FERARD ood W. HOWL AND 
ROBERTS, Esqn., BaniBtere-at-Lav. Demy ivo. ISSS. 18#. 
'* In accurate and well written work." — Satrrtiat Eetrittt. 
'-The editors havB accomplished their work Bitisfactorilj. We haTO tested Qm 



English Doctrine, Defences, Judgments in 

Rem. Status.— By F. T. PIGGOTT, M.A., LL.M., Eeq., 

Barriater-at-Law. Boyal 8to. 1879-81. In 2 parts. Eta^l^t. 

— AUen.— Ftde "Pleading." 

BuUen and Leake.—Pitfa "PUaditig." 

Chitty's Fornns of Practical Proceedings in 

the Queen's Bench Division of the High 

Court of Justice: with Kotm eottUaamg the Btatntes, 

Rotei and CaseB relating thereto. Twelfth Edition. By TEOS. 

WILLESCHITTY,EBq..B»m»tar-at-Law. Deiny8TO. 188S. Ii.l8i. 

"The rumiH themHeliea an brief and dear, and the notea nccuists snd ta the 

gist. The preaent edition brings (be bgoh: Into bannoo? with the new Rules of 
■cednn. \lt bava tested it in thHqui waja, ami haie found it wanting in do 
napsEt."— Jian Juitrnal, MsKb 22, ISM. 

Danlell's Forma and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with DiHSertationa and Notes, Being the nird Edition of " DanidFa 
Chancery Fonna." By WILLIAM HENEY UPJOHN, Esq., of 
Giay'sinn, &c.,Ac Demy Sto. 1879. 2L 2i. 
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HIQHW Ays-Baker's Law of Highways in Bngland 
and Wales, fnoiodlng Bvidgw and LooomotiTeB. Oomponamg 
» suooinot oode of tbe ievwal proviaioiis -under mA haad, the 
■tatates at length ia an Appendix ; with Notes of Caaee, Formed 
and oopkraa Index. Bj THOMAS BAKER, of the Inner Temple, 
Esq., Btfrieter-at-Law. Royal lamo. 1880. 15«. 

**llaU 1» distinotly a well-fdanned book, and qaimot fall to be usoful, not only to 
lawyon, but to thoM who m^y be locally engaged In the management of highwayB."— 
Lmm Journal. 

** The general plan of Mr. Baker's book la good. He groups together condenaed 
etatementa of the effeot of the proviaiona of the different Hiiptiway A.otB relating to 
the aame matter, giving in all caaea referencea to the aeottona, whioh are printed tn 
fall in the appendix. To each condenaed aection. or group of aectiona, he appenda a 
note, Btoting oondaely the effeot of thededalona." MkUor/ JountoL 

Chambei^' Law relating to Highways and 
Bridges, being the Statute! in full and brief Notes of 700 
Leading Gaeee; together with tiie lA^aUng Aet, 183S. By GEa 
F. CHAMBERS, Esq., Barrister-at-Law. 1878. 12t. 

HUSBAND AND WIFE.^Lush's Law of Husband and 
\A^ife ; within the Jurisdiction of the Qneen's Bench and Ohanoeiy 
Divisiona. By C. MONTAGUE LUSH, of Gray's Inn and North 
Eastern Circuit, Esq., Barrister-at-Law. Demy 8vo. 1884. 20f. 

*' Looking to the extreme difficulty of the aubject, we think the book a retry good 
one." — Law Journal. 

" A Iftw book of aolid excellence . . . will probaUy become the sfeaadarl fMsk 
on the aubject."— i8<U«rdajr BarimB. 

IMLAND REVENUE CASES Highmore's Summary Pro- 
ceedings in Inland Revenue Cases in England 
and Wales. By NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, and of the Inland 
Bevenne Department Bqyal 12mo. 1882. 6«. 

"A oomplete treattae on procedure t^ipUed to oaaea under the Bevenue Act, and aa 
a book of practioe it is the beat we have seen."— Z%« Juitioe qftheFeace, Jan. 28, 1882. 

tmURANOE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By BAYID MACLACHLAN, Esq., 
Barrister4i*-Law. 2 Tola. Bc^ai 8to. 1877. 32, 

"Aaatezt book, ' Aiaoakl ' ia aow all cite pcaottttoaer caa waat^ and we oongratnlate 
the editor upon the aUU with wkieh he hasineerporated the aew deoiiions.''— Xow limes. 

LoYv^ndes on the Law of Marine Insurance. — By 
BICHARD LOWNDES. Anthor of <*The Law of General 
Ayerage,"&c. Second Edition. {In preparation,) 

Lo^wndes' Insurable Interest and Valuations. — 
By RICHARD LOWNDES, Author of " The Law of General 
Average," "The Law of Marine Insurance,*' &c. Demy 8vo. 
188^. £«. 

IMTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— By SHELDON AMOS, M.A., Profeasor 
of Jurispmdenoe (insladinff International Law) to the Inns of 
Court, ftc. Royal 8vo. 1^4. lOt. (kL 

Dicey.— Ffflie <<Domica." 

Kent's International L,aw. — KentVi Commentary on 
IntemationaL Law. Edited by J. T. ABDT, LLD., Judge of 
County Courls. Seoond Edition. Okown Swo. 1878. lOf. 6d, 

" Attaiether Dr. Abdy has pcrfenaed hia taafc ia a auMuter worthy of his lepotation. 
His lutk will be aaafiil not oaff te Xmmjvn and Law StadeatB, for whom it waa priaunly 
idad, ant also farlayaMn.'* Sn t Ml mu t JtmrtMt , 
AU tUmdeard Laiu ITofis^Mieibqpt t»i8ifedE;,M»im0M{f MtdotAeriiiufiiyi. 






^'Itdfl book coutftliu An Immftnut amount at UHful infonnation of'& most pnurUcal 
imetm.'—Oibim'i iois Sbtii. 

"UndfiTthQ circiimetaiiceB he has dona wonderB, for he bat produced aieiriceablB 
tw edition of tn aJnady lorrlceable book, conUlnlog a> mucti rritidgm wid sngn*- 
oni on the nav Ru]« u Is likely to he hdtrful to the pnuMttoDeir—lav MagSSm. 
,* Ml tbnadard l/m Worb ankeptinBtoekiinbmealfandMtrbiHdmft, 
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JUDICATURE ACT8,-0»n<inuerf. 

Wilson's Supreme Court of Judicature Acts 
Rules of the Supreme Court, 1883, and Forms. 
With other Acts, Orders, Bnles and Begulations relating to the 
Supreme Court With Practical Notes. Fourth Edition. By M. 
D. CHALMERS, of the Inner Temple, and M. MUIB MACKEN- 
ZIE, of Lincoln's Inn, Barristers-at-Law. Bo7all2mo. 1888. 25«. 

*«* A LABOE PAFBB BDITION FOB XABaiVAL NOTIS. BOTAL SVO. 1883. 80«. 

Extract from P^^ace to tht Fourth Bd%tum.—**T!he present edition contains the Rules' 
of the Supreme Coiirt, 188S, with notes and comments. Where a repealed rule is 
rejnxxiucea without alteration a reference to its former Order and number is given in 
the margin. Where a repealed rule is reproduced with modifications the marginal 
reference to it is preceded by the prefix cf. Where a rule is new it is stated to be so 
in the note, and reference is made to any statute, consolidated order, or common law 
or Admiralty rule upon which it ai>pear8 to be f oimded. 

" This edition farther Includes the provisions of the Bankruptcy Act, 1883, in so 
far as they relate to or affect the Supreme Court, and the Statute Law Revision and 
Civil Procedure Act, 1883. We have also entirely re-constructed the Index." 

" All that can be expected is an accurate statement as to the sources of the rules, a 
short practical explanation of the alterations affected by them, and copious cross- 
references. The editors have acoompliahed remarkably well all that could reasonably 
be expected from them. Their notes to the rules are concise, dear, accurate and 
practical . . . The index to the book is greatly impsDved."— Soficttorf* Jourrutl, 

'* Wilson's ' Judicatiu^ Acts' remains what it always was, one of the most handy 
as well as one of the best appreciated editions of the Acts."— Law Magagine. 

" Wilson's * Judicature Acts ' is now the latest, and we think it is the most con- 
venient of the works of the same class. . . . The practitioner will find that it 
supplies all his wants."— £<mp Jf met. 

JUSTINIAN, INSTITUTES OF.-Mears.— Ftde "Roman Law." 

Rueag's Student's " Auxilium " to the Institutes 
of Justinian. — ^Being a complete synopsis there of in the form 
of Question and Answer. By ALFBED HENBT RUEGM^, of the 
Middle Temple, BanrJster-at-Law. Post 8yo. 1879. 5f. 

" Hm student will be greatly asslstad in clearing and arranging his knowledge by a 
werk of this kind."— Xow Journal. 

JUSTICE OF THE PEACE.— Burn's jiistice of the Peace 
and Parish Officer. — Edited mider the Superintendence 
of JOHN BLOSSETT MAULE, Esq., Q.C. The Thirtieth Edition. 
Five large vols. 8yo. 1869. 71. 7s. 

Stone's Practice for Justices of the Peace, Justices 
Clerks and SoHdtofs at Petty and Spedal Sessions, in Sommary 
matters, and Indictable Offences, with a list of Summary Convic- 
tions, and matters not Criminal. With Forms. Ninth Edition. By 
W. H. MACNAMARA,Esq.,BarriBter.at-Law. Demy 8vo. 1882. 25«. 

** A Yeiy creditable effort has been made to condense and abridge, which has been 
successful, whilst the completeness of the work has not been impaixvd."— low Tbnet. 

Wigram's Justices' Note Book. — ^Containing a short 
account of the Jurisdiction and Buties of Justictas, and an Epitome 
of Criminal Law. By W. KNOX WIGRAM, Esq., Barrister-at- 
Law, J.P. Middlesex and Westminster. Third Edition. With a 
copious Index. Royal 12mo. 1883. 12t.6d. 

*' We have found in it all the information which a Justice can require as to recent 
legislation." — ITu Timet. 

** This is altogether a capital book. Mr. Wigram la a good lawyer and a good 
josticea' lawyer.'*— Zaw Joumai. 
** We can thoroughly recommend the volume to magistrates.** —Law Timet, 

LAND ACT.--.S^ "Settled Estates."— Middle ton. 

%* AU iUmdard Law Worki an kept in SM^ in kvw calf andoihar hindingi. 
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LEADtNQ CASE&-<»*><<MiMi. 

Shirley's Leading Cases.— A Selection of Leadfaig Cues 
hk tiie Common Law, with Notes, and a Sketch of tome of the prin- 
cipal changes introdooed by the Roles of Supreme Goart, 1883. By 
W. SHIRLEY SHIRLEY, M.A., B.C.L., Esq., Banisteiv-at-Law. 
Second Edition. Demj 8vo. 1883. 15*. 

"The book is da wi vlu g of high praise, and we commend it in all confidence. "— 
<NteM»'« Law Nota, April, 188S. 

" The seleotion is very large, though aU are distinctly 'leading oases,' and the notes 
are by no means the least meritorious part of the woric"— Xaw lomrmaL 

" MX, Shirley writes well and clearly, and evldsBtly underntands what he Is writing 
slKNit.*'-*-Xaiv Ticket, 

LEGACY DUTIES.- F«2e "Taxes on Sncoession.'* 

LEXICON.— FM2e <' Dictionary.*' 

LIBEL AND SLANDER.-Odgers on Libel and SlsLnder.— 
A Digest of the Law of Libel and Slander, wiUi the Evidence, Pjro- 
cedure and Practice, both in Civil and Criminal Cases, witii 
P^reoedents of Pleadings. With Appendix of Statutes including 
the Newspaper Libel and Registration Act, 1881. By W. BLAKE 
ODGERS, M.A., LL.D., Barrister-at'Law. Demy8vo. 1881. 24<. 
"We have rarely examined a work which ihowi so much industry. 
. . So good is the hook, whieh in its topical arrangement is vasUy 

e«perior to the general run of law hooks^ that oriticiim of it is a eompli- 

arant rather than the reverse." — Laim Jowrmd, 
"The excuse, if one be needed, for another book on libel and Slander, and that an 

Bogliah one, nuiy be found in the exo^enoe of the authm's work. A dear head and 

a skiUed hand are to be seen throughout "—jK»(raet>Hnn Prtfaee to Amuiean repriiU. 

LIBRARIES AND MUSEUMS.— Chambers' Digest of the 
l^syv relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second Edition. By G. F. CHAM- 
BERS, Barrister-at-Law. Imperial 8¥a 18:^9. 8< 6c2. 

LICENSING.— Hindle's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; containing a foli Report of tiie ProceedingB 
9mA Judgment in the reoent Darwen Licenaing Appeals, with Notes. 
TUrci Edition. By FREDK. G. HINDLE, Esq., SoUdtor. 
Demy 8to. 1883. Nei^ 2$. 6(2. 

Lely and Foulkes' Licensing Acts, 1828, 1869^ 
1872, and 1874; contaiBiiig the Law of the Sale of Liquors 
by Retad and Ae ICanagtiiient of Licensed Houses ; with Notes to 
lie Acts, a Summacy of the Law, and an Appendix of Forms. 
Second EditioB. £^ J. M. LELY and W. D. L FOULKES, 
Esqis., Banisten-at-Lvw. R(^ 12mo. 1874. 8«. 

LUNACY. — Elmer's Practice in Lunacy.— Seventh Edition. 
ByJOSEPH ELMER, of the Office of the Masters in Lunacy. 

{In preparoition.) 

MAGISTERIAL LAW.— Shirley's Elementary Treatise 

on Magisterial La^w, and on the Practice of 

Magistrates' Courts.— By W. SHIRLEY SHIRLEY, 

MA., B.C.L., Esq., Barrister-at-Law. Royal ISmo. 1881. 8«. 6d 

"Wigram.— Fide "Justice of the Peace;" 

MM^fUED WOMEN'S PROPERTY. — Smith's Married 
Women's Property Act, 1882, with an Introduction 
and Critical and E:q>lanatoiy Ncies, together with the Married 
Women 's Prop erty Acts, 1870 and 1874, Ac. Second Edition. By 
H. ARTHUR SMITH, Esq., Bairister-at-Law. Royal 12aio. 

1884. 6«. 

" There are some ezoeHent critical and ezplanatoiy notes, together with ajrood 

index, and xeference to aomething like two hundred decided cases."— Jkiw ifaiet. 

%* AU gtandmrd Im» Works am kept in Stoet, in tow ealfand other bindingg 
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MASTER AND 8ERVANT.— Macdonell's Law of Master 

and Servant. Part I, C<mua<m Law. Part n, Statute Law. 

By JOHN MACDONELL, 11 A, Eki., Barrister-at-Law. Demy 

8va 1888. U 5f . 

"Mr. Maodonell luw done his woik tfaoroughlv and well. He has eridentlj 

bestowod great tare and labour on hia task, and haa, therefore, produced a waA 

whidi will be of real Talue to the prac ti tioner. The inf onnatlan, too, is preaented In 

a moat aeceaaible form."— £av Ttaut, January 27, 1883. 

MAYOR'S COURT PRAOTICE.— Candy's Mayor's Court 
Practice. —Hie Jurladlctiiniy Ptocen, P^tctice, and Mode of 
Pleading in Ordinaxy Actloiia in the liayor's Conrt, London (commonly 
called the "Lord Mayor'a Conrt"). Founded on Brandon. By 
GEORGE CANDT, Eiq., Barrister-at-Law. Demy 8vo. 1879. 14i. 

MERCANTILE LAW.— Russell's Treatise on Mercantile 
Agency. Second Edition. 8vo. 1873. lit. 

Smith's Compendium of M ercantile Law.— Ninth 
Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 
one of Her Majesty*! ComiseL Boyal 8va 1877. XL 18f. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— Wtth Notes. By O. D. TUDOB, 
Esq., Barrister-at-Law. Third Edition. Boyal 8vo. 1884. 21. 2f. 
Wilson's Mercantile Handbook of the Liabili- 
ties of Merchant, Shipo>vner, and Under- 
writer on Shipments by General Vessels. By 
ALEXANDER WILSON, SoUcitor and Notary. Boyal 12mo 
1883. 8f. 

METROPOLIS BUILDING ACTS'-AVoolrych's Metropoli- 
tcin Building Acts, together with snch clauses of the Metro- 
polis Management Acts as more particularly relate to the Building 
Acts, with Notes and Forms. Third Edition. By W. H. MAC- 
NAM ABA, Esq., Baxrister-at-Law. 12ma 1882. lOt. 
" We may aaf ely recommend this new edition to those who have to find their way 

among theae atatutea."— 29k« BuUder, March SI, 1883. 

MEXICAN LAW.— Hamilton's Mexican La^^r.— A compila- 
tion of Mexican Legislation affecting Foreigners, Bights of* 
Foreigners, Commercial Law, Property Beal and Personal, Rights 
Pertaining to the Inhabitants of the Republic, Sales, Prescription, 
Mortgages, Insolvency, liens. Rights of Husband and Wife, Dona- 
tions, Dower, Quit-Rent, L^wes, Inheritance, Commercial Com- 
panies, Partnership, Agency, Corporations, &c. ; Procedure, Attach- 
ment, Levy under Execution, Property Exempt, R^pstry, &c. ; 
Land Laws and Water Rights, Mexican Constitution, Jurisdiction 
of Courts, Writ of Amparo, Extracts from Treaties, Mexican 
Decisions of Federal and State Courts, and Mexican Mining Law. 
Annotated. By LEONID AS HAMILTON, Attomey-at-Law. 
Demy 8vo. 1882. 18«. 

MINES.— Rogers' Law^ relating to Mines, Minerals 
and Quarries in Great Britain and Ireland, 
with a Summary of the Laws of Foreign States, &c. Second 
Edition Enlarged. By ARUNDEL ROGERS, Esq., Judge of 
County Courts. Sto. 1876. 12. lis. 6<I. 

*' The Tolome will prove i&Taluable aa a woric of legal reftvenoe."— 7%« Mining JoumaL 

MONEY SECURITIES — Cavanagh's Law^ of Money Secu- 
rities. — In Three Books. I. Personal Securities. II. Securities 
on Property. III. Miscellaneous; with an Appendix of Statutes. 
By C. CAVANAGH, B.A., LL.B. (Lend.), of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. 21f. 

'* An admirable synopeia of the whole law and practice with regard to socuritiea 

of evet7 sort." — Saturday Retfiew, 

*4i* All ttandard Law Worluarehepi in Stocky in law calf and other bindinfft. 
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MORTQACE.— Coote'8 Treatise on the Lisw of M ort- 
gage.— Fourth Edition. Thoroughly reviaed. By WILLIAM 
WYLLTS MACKESON, Esq., one of Her Majesty's ComiseL 
In 1 Vol. (1436 pp.) Royal 8vo. 1880. 22. 2f . 

"A complete, terse, and practical treatise for the modem lawyer."— 5Mlett<M*«'/o«nMtf. 
" WiU be found a valuable addition to the library of every practising lawyer." — 
Xa«0 Journal, 

MUNICIPAL CORPORATIONS.- Lely's Law of Municipal 
Corporations. — Containing the Municipal Corporation Act, 
1882, and the Enactments incorporated therewith, with a Selection 
of Supplementary Enactments, including therein the Electric light- 
ing Act, 1882, with Notes thereon. By J. M. LELY, Esq., Bar- 
rister-at-Law. Editorof"Chitty*8Statute8,"&;c.Demy 8vo. 1882. 15«. 
" An admirable edition of one of the moi«t important consolidating statutes of the 

year. . . . The summary is tersely written, and the notes appear to be to the 

point. Nothing required for the due imderstanding and working of the Act seema 

to be absent." — Law Journal. 

NAVY.— Thrlng's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the Rules of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THRING, Barrister-at-Law, and C. E. CIFFORD, 
Assistant-Paymaster, Royal Navy. 12mo. 1877. 12«. 6d. 

NEGLIGENCE — Smith's Treatise on the Law of 
Negligence, with an Introduction and Notes. Second Edition. 
By HORACE SMITH, B.A., Esq., Barrister-at-Law, Recorder of 
Lincoln, Editor of ** Addison on Contracts." {In ike pren), 

NISI PRIUS.— Roscoe's Digest of the Lavsr of Evidence 
on the Trial of Actions at Nisi Prius.— Fifteenth 
Edition. By MAURICE POWELL, Esq., Bairister-at-Law. 

ilntktpren,) 

NOTARY.— Brooke's Treatise on the Office and Prac 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., FJ3.A., 
of Lincoln's Inn, Barrister-at-Law. 8vo. 1876. 12L 4t. 

OATHS,— Braithwaite'sOaths in the Supreme Courts 
of Judicature. — ^A Manual for the use of Commissionen to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Fourth Edition. By T. W. BRAITHWAITE, 
of the Central Office. Fcap. 8vo. 1881. 4t. ad 

" rbe reootfDised guide of cummlssioners to adminlBter oaths." — ScUeUon* JoumaL 

PAMPHLETS.-The Battle for Right (Der Kampf um's Recht). 
By GEHEIM-JUSTIZRATH Db VON IHERINC, Professor 
Der Rechte zu G ttingen. Translated by PHILIP A. ASH- 
WORTH, B. A., Esq., Bairister-at-Law. Royal 12mo. 1888. Net2$,Qd. 

PARISH LAW.—Steers Parish Law; being a Digest of the 

Law relating to tbe Civil and Ecclesiastical Grovemment of Parishes 

and the Relief of the Poor. Fourth Edition. By W. H. MAC- 

NAMARA, Esq., Barrister-at-Law. Demy 8vo. 1881. 16«. 

" An exceedingly useful compendium of Parish Law.' — Law limes. 

PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership.— Third Edition. By FREDERICK POLLOCK, Esq., 
B^urister-at-L&w. Author of *' Principles of Contract at Law and in 

Equ! iy ' Demy 8vo. {In the prets. ) 

" Of the execution of th«i work, we can speak In terms of the highest praise. I ho 

language is simple, concise, and dear." — Law Magaxau, 
"llr. Pollock s work appears eminently satisfaotoxy . . . the book is piaise. 

Worthy in design, scholarly and complete in execution."— iS(tf«rela|p Rtnew. 

^«* AU skmdorti Lom Worki an ibqpt in Stocky in law calf and o^her 6tndiiiy«. 
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PATENTS. — Aston's (T.) Patents, Designs and Trade 

Marks Act, 1883, with Xotw aad Index to the Ajot, Rules 
uid Forms. By THEODOBE ASTON, Q.C., of Lincelm's Inn. 
Bqyal 12mo. 1884. 6«. 

Munro's Patents, Designs and Trade Marks 

Act, 1883, with the Rtiles and Instmctioni, together with Plead- 
ings. Orders and Precedent. By J. £. CjElAWEORD MUNRO, 
of the Middle Temple, Esq., Barrister-at-Law. Royal 12mo. 10«. 6d. 
Thompson's Handbook of Patent Law of all 
Countries.— By WiL P. THOMPSON, Head of the International 
Patent Office, LiveipooL Sixth Edition. 12mo. 1884. Net, 2s. 6d. 
PAWHr— Turners Contract of Pa^wn, as it exists at 
Common Law, and as modified by the Factors' Acts , the Pawn- 
brokers' Acts, and other Statutes. By FRANCIS TURNER, Esq., 
Barrister-at-Law. Seeoml Edition. 8vo. 1889. l^a. 

Turner's Pawnbrokers' Act, 1872.— With Exphmatoty 
Notes. By FRANCIS TURNER, Esq., Barrister-at-Law. Third 
Edition. 1888. Ne^, 2a. 6d 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on RemotaiMis in Limitation ; with a chapter 
on Accumulation and the TheUuson Act By REGINALD G. 
MARSDEN, Esq., Barrister-at-Law. Demy 8vo. 1889. 16s. 

" Mr. M anden'8 work is coiiitled to be called a new one both in treatment and in 
derign . He has handled a difficult suWect with intelligence and deameBs. '—law Tlme^ 

PnSONAL PROPERTY.— Shearwood's Concise Abridg- 
ment of the La-w of Personal Property : showing 
analytically its Brandies and the Titles by which i^ is Md. By 
J. A^ SHEARWOOD, Esq., Bairister-at-Law. 1882. 5& 6d. 

' Wm be aoceptable to roany stadenta^ as giving tham, in fact, a ready-made note 
buck.'— /ncZcrmoiir't Lav Siudmt^ JpmrnaL 
Smith.— Fufo " Real Property." 

PLEADING— Allen's Forms of Indorsements of Writs 
of Summons, Pleadings, and other Proceed- 
ings in the Queen's Bench Division prior to 
Trial, pursuant to the Rules of the Supreme 
Court, 1 883 ; with Introduction, showing the prindpdi changes 
introduced by these Rules, and a Supplement of Rules and Forms 
of Pleadings applicable to the other Divisions. By GEORGE 
BAUGH ALLEN, Esq., Special Pleader, and WILFRED B. 
ALLEN, Esq., Barrister-at-Law. Royal 12mo. 1883. 18s. 

"A moBt excellent handbook and guide to those who are called upon to frame in- 
donements and pleadings under the new system. ... A work which will be very 
usefnl to most legal pnctitionOTs." — SolieUar^ Journal, November 10, 1883. 

" The learned aatbovs have done their work well and supply a large number of 
precedents, which if not fitting every case that may arise in practice, win in many 
mstances be actually in point, besides providing useful hints and suggestions." — 

Bullen and Leake's Precedents of Pleadings, 

with Notes and Rules relating to Pleading. Fourth Edition. 
By THOMAS J. BULLEN, Esq., Special Pleader, and CTRIL 
DODD, Esq., Banister^Ui-Law. Part L Royal 12ma 1882. 
{Part II. m tht press.) IL 4s. 

POISONS. — Reports of Trials for Murder by Poi- 
soning; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and Aconitine; including the trials 
of Tawell, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Lamsoa. With Chemical Introductions and Notes 
on the Poisons used. 'By G. LATHAM BROWNE, Esq., Barrister* 
st-Law, and C. G. STEWART, Senior Asastani in the Laboratory 
of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12s. (M. 

" The work will be found alike useful to the lawyer as to the medleal man." — 

Law Time*. 

*«* aU ttandaird Law Worh are kept in Stock, in law caJfandolher hindmgs. 
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POWERS.— Farw^ell on Pow^ers.— A Condse Traaftln on 

Powers. By GEOBGE FABWELL, B.A., of Lincoln's Lm, Esq., 

Barrister-at-Law. Sto. 1874. 12. U. 

•• We recommeDd Mr. Farwell'i book m containing within a naaU oompM> what wonld 

othenriM bave tobe wagbtont in the pairas of hundradiof oonftuing reporta.*— I%«£a«. 

PROBATE.— Browne's Probate Practice : a Treatise on the 
Piino^es and Praotioe of the Comrt of Ftobate, in Contentions and 
Non-Ckmtentioa<« Bnsineas. Bevised, enlaiged, and adapted to the 
Vtactioe of tiie High Court of Justice in Probate business. By L. D. 
POWLES, Barrister-at-Law. Including Practical Directions to 
Solicitors for Proceediigs in the Begistry. By T. W. H. OAKLET, 

of tbe Principal Begistiy, Somerset House. Svo. 1881. 1^ lOi. 

*' This edition will thus supply the practitioners in both branches of the profession 
wXtb. aU the information that uiey may require in connection with the probate of 
wills."— 1%< TivM». 

" In its present form tUs is undoubtedly the most oomidete work on the Practioe 
of the Court of Probate. .... This is strictly a practical book. No principle 
of law, statute or form which could be of service to the practitioner in the Probate 
Division appears to have been omitted."— T/m Law Tima. 

PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notes of 1260 leading Cases. The SUtates 
in full. A Table of Offences and Pimishments, and a Copious 
Index. Eighth Edition (with Supplement corrected to Februaiy 8, 
1883). Imperial 8to. 1881. , 12. 14s. 

Or, the above with the Law relating to Highways and Bridges. 22. 

PUBLIC MEETINGS.- Chambers' Handbook for Public 
Meetings, includiiu[ Hints as to the Summoning and Manage- 
ment of them. By GEOBGE F. CHAMBEBS, Esq., Barrjster- 
at-Law. 12mo. 1878. Net, 2$, (UL 

QUARTER SESSIONS.— Leeming & Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition, ^y 
HOBATIO LLOYD, Esq., Judge of County Courts, and H. F. 
THUBLOW, Esq., Barrister-at-Law. 8to. 1876. ILU. 

Pritchard's Quarter Sessions.— The Jurisdiction, Ptacnoe 
and Procedure of the Quarter Sessionsin Oriminal, Civil, and Appellate 
Matters. By THOS.SIBBELLPBITCHABD, of the Inner Temple, 
Esq., Bazrister-at-Law, Beoorder of Wenlock. 8vo. 1875. 22. 2i. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
Mvecy Companies. — Being a Collection of the Acts and Orders 
relating to Bailway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOIJB BBOWNE, Esq., 
Begistrar to the Bailway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy dvo. 1881. 12. 12t. 

"Contains in a very concise form the whole law of railways. "—T** Timu. 

" A marrel of wide design and accurate and complete fulfilment. ' . . A complete 
and valuable repository of all the learning as to railway matters."— <8a<ttrday Beview. 

** As far as we have examined the volume the learned authors seem to nave pre* 
sented the profession and the public with the most ample information to be foimd 
whether they want to know how to start a railway, how to frame its bye-laws, how 
to work it> how to attack it for injury to person or proper^, or how to wipd It up." 
— Xato Timet. 

RATES AND RATING.— Castle's Practical Treatise on 
the La^AT of Hating. Second Edition. By EDWABD 
JAMES CASTLE, of the Inner Temple, Esq., Barxister-at-Law. 

{In the prest,) 
%* AU sUmdmrdLaw WarJu are k^ in Stodt, inlawealfandotko'lniiuliinffi. 



RDMAN UIW.— Greei&e's Outlines of Roman La^vir. 
ComdaAang dbieBj «f An AnftljriB mmL Stun mary of the lum ti t u te B . 
For the QBe of Stodente. By T« WHITCOMBE GBSENE, 

B«Rirter-at-I<Mr. Fourth Editioii. Fookoi^Svo. 1684. 7t.6d. 

Mears' Student's Gaius and JuaUnian.— 13m' Teoct 

of the Institates of Gaitw and inOimak, The Twd^e Tahloi, 

and the CXYIH. and GXXYII. NoveLs, with Introdaoliim and 

Timnalatian by T. LAMBBBT MBAfiS, M.A^ LL.D.,iaf the Inner 

Temple, Banister-at-Law. Post &yo. 1A9SL IBi. 

"The tranalation aoeiiM to be carafuUy done, and displajs more neataeas and 

dflganoa than is usually found in renderings of Bcnnan legal texts."— 3%« Tima, 

Mears' Student's Ortolan.^An AnaJycds ai IC. dtoIan'B 
Institutes of Justinian, fncluding the Hisliny and 
OeneoOization of Baxav Law. By T. liAMBBBT MBABS» 
3LA., LL.D. IiQiid.y 0f ibe laner Tenmle^ BaRuter<«t-Law. 
PtJUitk^hypermisiionoftheimUM.OiioimL Port£v«. IBZO. 12t.6<i. 

Ruegg.— Ficfe " Jnatinian." 

Ryan's Questions on Roman Law. By lieut-Colond 

B. H. RYAN (late Boyal AitUlery), Stodent^t-Law, of Lmoohi's 
Inn. Poflt %vo. 1884. 8«. 6cL 

liUifS OF THE SimiEME COURT: Th« Supreme Court 
Funds Rules. With Inticodnctibon, Notes, Foraui of Orders 
in use in the Chancery Begietrar'B Office, o&er Practical FormB, and 
an Index. To whidfi are added the new Order as to Goort tfeee, 
the Rules as to Ezminers of the High Cenrt. By M. MUIB 
MACKENZIE, Esq., of Linooln's Inn, Banister-at-Law, and 

C. ARNOLD WHITE, ]^., of the Imier Tenple, BarniteiMt-Law. 
Demy Svo. 1884. Bs. 6<L 

The Rules of the Supreme Courts 1883 (effidil copy). 

Sewed. Net, 2& 2tL 

Do., with an IndeoL By M. D. CHALMERS awl M. MUIB 

MACKENZIE, Bears., Banifife«iMt.Law, Bdikn of ''Wilson's 

Judicature Acts." Sewed. Net, 4m, td. 

Do. bound in limp leatiier, net, Sa.; interleayed, nd, lOs. iUL 

%* The Index may be had tqparatdy. Price 2<. 6d, net. 

Title Rules of the Supx^me Court, 1883.— Wltb 

Introdnrtion, Ref ersaees, Notes, and Index, by A. B. WHITE WAY» 

M. A, of the Equity Bar and Midland Ciromt. Aut&er of " Hints to 

SoUcitar8"and<*Hin«BOBPEastioe.** Royal 12mo. 188S. 78. Qd. 

"An exoellently printed editifln nf the new Bales, with notes oontaining cross 

BSferences and stating the souroes of the Rules." — SolieUofs' JouruaL 

Woodfairs Guide to the Ne>Ar Rules and Prac- 
tice. — Being a SynopsiB of the Rules of the Supreme Court, 1868, 
wilii Notes and References to Cases ovemded and illustrative. By 
ROBERT WOODFALL, Banister-at-Ijaw. Royal 12mo. 1683. 5s. 
'* Aperusal of the book is a iisef ul uralude to theetody of the Rule8."-^£<iw JimrmaL 

SCTTLEO ESTATES STATUTES Mlddleton's SetUed Es- 

tates Statutes, including the Settled Estates 

Act, 1877, Settled Land Act, 1882, Improve- 

ment of Land Act, 1864, and the Settled 

Estates Act Orders, 1878, witiii IntcodnctioD, Notes and 

Forms. Third Edition. With AjppendiK of Rules and Fonns under 

the Settled Land Act, 1882. By JAMES W. MIDDLETON, 

B.A., Barriater-at-Law. Royal ISmo. 1882. 7«. 6(2. 

*' In form tho book is very simple and practiaal, and having a good index it is sure 

to afford material assistance to every practitioner who seeks its aid."— X*aw JoumaL 

** Hie book is intended for the legal adviser and equity draftsman, and to these it 

wUl give considerable assistanoe." — Law ISmm. 

** The beat manual on the subject of setUed estates which has yet appeared." 
\* JM wttmdard Law Wctiu mtk^ mJatook^miaiyf calf ami (O/m'Hiidi^ 
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SHERIFF LAW^Chupchill's Law of the Office and 
Duties of the Sheriff, with tbe Writs and ForniB relating 
to the Office. Second Edition. By CAMERON CHURCHILL, 
B.A., of the Inner Temple, Barrister-at-Law. Demy 8vo. 1882. 11. U. 

"A very complete treatise.** — SolieUoT^ Journal. 

" Under-sheriffs, and lawyers generally, will find this a useful book."- Lcac Mag. 

SHIPPINCX^Boyd's Merchant Shipping Law^s ; being a 
CoDMlidation of all the Merchant Shipping and Passenger Acta from 
1854 to 1876, inchuiye ; with Notes of all the leading English and 
American Cases, and an Appendix. By A. C. BOTD, LL.B., Esq., 
Banister- at-Law. 8to. 1876. 12. 5«. 

" We eaa reeomiDend the work as avery nsefbl oompendiiun of shipping law.**— Zow timet. 

Foard's Treatise on the La^^ of Merchant 
Shipping and Freight— By JAMES T. FOABD, Bar- 
xister-at-Law. Royal 8ya 1880. Half calf , II, U. 

SLANDER.— Odger8.—ru20 << Libel and Slander." 

SOLICITORS.— Cordery's Law^ relating to Solicitors 

of the Supreme Court of Judicature.— With an 

Appendix of Statutes and Rnles. By A. CORDERT, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8to. 1878. 14t. 

** Mr. Cordery writes tersley and dearly, and displays in general great Industry and 

oare in the collection of cases ' — S<dieUort' Jourtial. 

Turner.— Vide "Vendors and Purchasers" 

^White way's Hints to Solicitors. —Being a Treatise 
on the Law relating to their Duties as Officers of the High Court 
of Justice; with Notes on the Recent Changes affecting the 
Profession ; and a vade meeum to t^e Law of Costs. By A. R. 
WHITEWAY, M.A., of the Equity Bar and Midland Circuit 
Authorof<< Hints on Practice." Royal 12mo. 1883. 6s. 

** A concise treatise of useful Information."— Xow Times. 

** He writes tersely and practical^, and the cases he gives, if not exhausUve of the 
subject, are muneroiis and pithily explained. The book will altogeHier be found of 
great practical value." —Law Jatimal. 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWARD FRY, one of the Judges of the High Court of Justice 
(now a Lord Justice of Appeal). Second Edition. By the Author 
and W. DONALDSON RAWLINS, of Lincoln's Inn, Esq., 
Barrister-at-Law, M.A. Royal 8vo. 1881. 12. 16ff. 

STATUTE LAW.— ^Vilberforce on Statute Law.— The 
Principles which govern the Construction and Operation of Statutes. 
By £. WILBERFORCE, Esq., Barrister-at-Law. 1881. 18«. 

STATUTES. andvMfe <* Acta of Parliament'* 

Chitty's Collection of Statutes from Magna 
Charta tol880.— ACk>lleetioiiof Statntesof PraetiealUtility; 
azranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Cases 
down to the end of the Second Session of the year 1880. By J. M. 
LELY, Esq., Barrister-at-Law. In 6 very tUck vols. Royal 8vo. 
(8,846 pp.) 1880. 122. 12« 

Supplements to abotfc, 44 A 45 Viet. (1881). 8f. 46 dt 46 Vict. 
(1882). I6s. 46 dt- 47 Vict. (1883). 14i. 

*.* This Edition is printed in larger type than fbrmer Editions, and 
wi^ inereaied faeilities f6r Beferenee. 

*«* AU standard Law World are kept in Btoek^ m Um ealf and other hmdings. 
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STATUTES.-«mttiMi«i. 

" It is needless to enlarge on the value of " Chitty's Statutes " to both the Bar and 
to solicitors, for it is attested by the experience of many years. It only remains to 

Soint out that Mr. Lely's work in bringing up the collection to the inresent time is 
istinguished bv care and judgment." — The Ttmes, 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former judges, jurists, and of all others connected wiUi the 
administration or practice of the law."— jMtfM (^the Peace. 

" The practitioner has only to takedown one of the compact volumes of Chitty 
and he Has at once before him all the legislation on the subject in hand."— ^SMtdtorx 
JoumaL 

** * Chitty ' is pre-eminently a friend in need. Thoee who wish to know what Acts 
are in force with reference to a particular subject turn to that head in ' c bitty/ 
and at once find all the material of which they are in quest. Moreover, they aie, 
at the same time, referred to the most important cases which tlurow light on the 
subject." — Law JounMl. 

'Public General Statutes, royal Syo, issued in parts uid in 

oomplete yolnmes, and supplied immediately on publication. 
* Printed by Her Majesty's f^ters, and Sold by Stsvsnb & Soirs. 

SUMMARY CONVICTIONS.— Highmore.—Fu^ *< Inland Revenue 
Cases.*' 
Paley's Law and Practice of Summary Convic- 
tions under the Summary Jurisdiction Acts, 
1848 and 1879 ; including Ftooeedings preliminary and subse- 
quent to ConvictionB, and the responsibility of convicting Magi- 
strates and their Officers, with Forms. Sixth Edition. By W. H. 
MACNAMARA, £sq.,BaRiBter.at-Law. DemySvo. 1879. U 48. 
" We gladly welcome this good edition of a good hook,**— 8ol*cUor$' Journal. 

Templer's Summary Jurisdiction Act, 1879.— 
Rules and Schedules of Forms. With Notes. By F. G. TEMPLER, 
Esq., Bairister-at-Law. DemySvo. 1880. 6«. 

<* We think this editton everything that ooald be desired.'*— <8A«0leU Fast. 
Wigram.— F»d« "Justice of the Peace." 
TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — ^A Digest of the Statutes and Cases (induding those in 
Scotland and Ireland) relating to the Probate, Legacy and Succesaon 
Duties, with Practical Observations and Official Forms. Completely 
rearranged and thoroughly revised. Fourth Edition. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Suc- 
cession Duty Office. Royal 12mo. 1881. 12«. 6d 
** Contains a great deal of practical information, which is likely to make it very 
useful to solicitors."— Z€UP JoumaL 

** The mode of treatment of the subject adopted by the authors is eminently prac* 
Uoa^"SolkUon* JommaL 

TORTS.— Addison on \Vrongs and their Remedies.— 

. Being a Treatise on the Law of Torts. By 0. 6. ADDISON, Esq., 

Author of <* The Law of Contracts." Fifth Edition. Re-written. 

By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 

(now a Justice of the High Court). Royal 8vo. 1879. 12. ISs. 

" As now presented, this valuable treatise most prove highly aooeptable to Judges and 

the profoasion.*'— ZDzio Timer. 

*' Cavers * Addison on Torts ' will be reooiniiBed as an indispensable addition to evecy 
lawyer's library.*'— Law Magatme. 

Ball's Leading Cases on the Law of Torts, with 
Notes. Edited by W. E. BALL, LL.D., Esq., Bairii^ter-at-Law, 
Author of '* Principles of Torts and Contracts.*' Royal 8vo. 1884. 

21«. 

TRADE MARKS.— Hardingham's Trade Marks: Notes on 

the British, Foreign, and Colonial Laws relating thereto. By GEO. 

OATTON MELHUISH HARDIXGHAM, Consulting Engineer 

and Patent Agent. Royal 12mo. 1881. Net,2t.6d.. 

•^* AUBiandard £aw W<n'kii»r€hipti»SioektinUM 
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TRADE MARlC8.-«»«w-<(- 

Sttbastian on tba Law of Trad* Marka^-Tlw 
Z«w of Tnda Hirti lad Oiir B<«W>Mi>ni, 
tkenwitb, tnelading » obafMr »n GoodviD. 

cBo«»MrtitMgPiiiiii1iof IiiiMirtloM,lec; Tl>!bwtel!L . 
B«sirtntioB Ada, 1S7E— 7, the Bataa and IiNtniotiaD tkmmaimti 
Tha Mnohudiac BbAi Art. 1882, nd oth«T SMtDlOTj snaetBnti; 
The Unikad SMm StaMa, lS7e and 187S, (ha TiMtr with the 
Uidtad SUlM, 1877 ; and Hm BqIw and Inabnctioni kand fa 
Tei»itar7, 1878. WHh a amloiii Index. Bj UWIS BOYD 
aEBABTIAN,B.ai^M^.EBq^BBnfatBr4t-Lw. Syd. IS73. Itt. 
■• Ihi HMMr ol Hm BoHb te Ui lodCBwiit iB Jb Fahur'i Ttade Hirki, uld. ' Hi n* 

dbd to M* that tbamll-kiunni writer on tndg OHki, Mr. SaUitlau, had takau Iha 

'-W Id th* Aef "— n» «■«. 

- ■ ■• — - ^- -■ • — ....... , ^ ta^t Jotitt 

Sebastian's Digest of Cases of Tracta Mark, 
Trade Name, Trade Secret, Goodwill, Ac, de- 
eded i« Uie Cooita of tha United ^nodon, India, the CokmiM, aad 
theUnltadStatMof Amatn. BvLSWISBOTI) SEBASTIAN, 
RCJl, M JL, Baa., Banfato-^t-Laar. Bto. 1879. It U 

■ A dlo^ wfalob will ba (/tk7 gnat lalns ta aU KuttUonen who hare to adTlM 
•B taMtBasoDMOtMl with tiads aiaifca.-— MHWMfiAnat 

TRAMWAYS.— Sutton's Tram-way Acts of the United 
Kingdom ; wM Notaa on die Iaw and FtaeUoe, an Intradno- 
tioB, indodlng the FvaeeadJngi bctea the CommittBH, Dedoona of 
tba Bafsraea with napaot to Loene Standi, ^m1 a Bommaij of the 
Frindplea ri . Tnaonny Valiinf, and an JqqtaiiiT aimtaiiuiig the 
Standjjg Otdtaa of Parliinant, Bnlea of tjm B aawi o f Trad e rela ting 
to TmnwaTi, Ac Second Editiin. By HENRY SUTTON, 
B.A., aasiatsd hj BOBEBT A. BENNETT, BiA., Barifetcn-at- 
Law, Bmny Bto. 1883. IB*. 

*Tbo book la eteatatntfij wbU dnu, and oaaoot laH^not oakr t» ba tha atudvd 

mric on ita cnm wbjan, but to tak* a blgk phue anwna la»l bntrhooka."— 2iiu 



TRUSTS AND TBUSTEES^— Godef^oi'B Digest of file 
Principles of the Law of Truala ai^ Trus- 
tees.— B? HENRY aOX)££%OX, of Unoaki'i Inn, Saq., 
£aRiateT-at.Lav. Joh* Aothor of " Godcfed and Bb(stf ■ Law of 
B^w^ CeBpana." Dm; »n). 187B. II. 1*. 

•'aaadlg«Btollhsl»wMft.GiXWr-" -"- " -'-'— *-'■---—-—■- 

■tatomenta hv briaf and clnr, and to 

(Dthorltlea. In the table of oiaea < 

npoTtB se gtnm, and tiiava Ifl a TW7 

uses —Jones (W. Hanbury) on UBeB^-8To. 1882. 7& 
VENDORS AND PURCHASERS.— Dart's Vendors and Par- 
chasers.—^ ^Roatiao en the Law and Fnotioe relatinf to Teti- 
dora aul Fatohaaea of Baal Brtata. B; J. HEHBT DABT, 
Esq.. one of the Six Convejanoing Comual of the High Cou rt of 
Jnrt ioe, C hanoay Dirutoa. Pifth Edition. By the AUTBOB 
and WILLIAM BABKEE, Saq, Baniatar^at-Law. 2 vola. Bo;>l 
ftro. 1878. SL ISi. M. 

"AttaadardmrkUksKr. ]!>aif» Ji bajond att ptaiat."— Wt Ii> Jam ml. 
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VmpORS AND PURCHASERS.-€bMi»ii«e(2. 

Turner's Dnxties of Solieitap to Client as to 

Sales, Pu rcha ses, and Mor^yages of LancU By 

SD WAjBIX p. TURNBR, Solioiter, Leotner on Beal Pwpertj ud 

CoHv^ttDoingi and one of the Aiwiitont BaaaKnen far Hanaan to 

the InnoipoE^bed LawSodefcy for 1882^ Demy 8va 1888. Its. (UL 

*^BlBlectamaarBfa]lof thoogtak and vMima tj, tb^are luetd in expodtkn, and 

"mbaA is mora, though unfortniiatoly lara in law worka, attraotlve in thor atfi» and 

■eoanpoBttion.* — Zmw MagoMine, iRbvember, 1888. 

**A carafol pemaal of these leoturea cannot fall to be of great achwntMB to 
4rtudeat8, and moxepartloiilarly, we think, to yoiuigpraetialng aiaiiaitoitB"--LamTbnet. 

VOLUNTEER LAW — A Manual of the I.aw regulating 

the Volunteer Forces.— By W. A. BUBBT and W. T. 

RAYMOND, Eaqzs., BaRuteiv^at-Law, and Captaini in BLM. 

Volunteer Forces. Boyal 12ino. 1882. Net, 2c 

WILL92— Thacthald's Concise Treatise on the La^^ of 

Vrills.--iMaad Xditiaiu By H. & THBOBALD, Esq., 

Bamrter^at-Law. Demy Sva 1881. 1^ 4f. 

**ifr. Theobald has oartainly slTen erideaea of ezteiurtve InTBaUgfttfam, oanadanfeioae 

laboar, aad dear ezpoaition.'*— Jmw Magasim, 

'* A book of great ability and Talne. It bean on OTery page tnaas ef oare mtf aound 
Indment. It is oertain to provvof peat praotioal u8eftihMM.'*-HSS9NMtart' JmmaL 

«<His MTaiigummit being geod, and hia afeatameat ot tiM effect of the diirialeM being 
eleai; hia work cannot (Ul to be (rf pntotioal nttUtj."— low fta«. 

AA/'eaver's Precedents of V^ills.— A aoUeotioB of oon- 
oke Precedents of Wills, with Introduotion, Notes, and an Appendix 
of Statutes. By Oborin Weaver, RA. Post 8ya 1882. 5ff. 

WRECK INQUlRIES^Murton's Law and Practice rela- 
ting to Formal Investigations in the United 
Kingdom, British Possessions and before 
Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' 
Officers. With an Introduction. By WALTEB MUBTON, 
Solicitor to the Boaxd of Trade. Demy Svo. 1884. 2Ai. 

WROUCS.— Addison.— rt4« ** Torts." 

Ball.— << Leafing Caees/' vuSs " Torts.'* 



lEKBlPoaBTS, — A large stock Tisia and as€and-hcmd. 
Prices an appUeation. 

Bi^ffTDUSTGh. — XasecuUd inihe.hest mamnor «t mode- 
rate 'prices and wiOi dispatch. 

The Law Reports, Law fhornaf, m4 all dher Reports, 
bo&fiS to Offloe Patterns^ at Office Prises. 

:—The Publidiers of this Csta- 



togue possess the la 

Ads of Parliament (indiuling PuUio and LoeaS), 
othI can supply smgle copies commenemff from 
a very early period. 

—For Probate, PartnerMp, or 



otiier purposes^ 



STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WORKS AND NEW EDITIONS 

LfOeal and Municipal Government.— By Q, Norman 
BamtgeUe wad Oto.Humpkmft^ Eaqra., Buristen-at-Law. {In the prega.) 

Chitty*s Archbold'8 Practice of the Queen's Bench 
Division of the High Court of Justice in Civil 
Proceedings, indading Appeals to the Court of Appeal and 
UouM of Lordfl. Fonrteenth Edition. Revised and adapted to the New 
IVactioe. By TTbf. WiOa C%«tty, Esq., Barrister-at-Law. [Inthepras,) 

Everest and Strode's Law of Estoppel.— By Lancelot 
FeSding Bverett, M.A., LL.M., and Edmund Strode, M.A., Esqrs., 
Barristen-at-Law. {Nearly ready,) 

Chitty's Index to all the Reported Cases decided in 
the seyeral Courts of Equity in England, the Privy Council, and the 
Honse of Lords. With a selection of Irish Cases, from the earliest 
period. The Fourth Edition, wholly revised, reglassified and brought 
down to the date of publication by William Fixmk JoneK, B.C.L., M.A., 
and Beniry Edward Hint, B.C.L., M. A., both of linooln's Inn, Esqrs., 
Barristers-at-Law. In 5 or 6 vols. ( Vol. II. nearly ready.) 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Bules said Orders of Courts from 1756 
to 1888. Compiled and arranged by John Mews, assisted by 0. M. 
Chapman^ H. H. W. Sparham and A. H. Todd, Esqrs., Barristers- 
at-Law. {In the press.) 

A Digest of Cases Over-ruled, Dissented from. Questioned, 
Disapproved, Distinguished, and Specially Considered by the English 
Courts, from 1756 to 1884. Arranged in alphabetical order of their 
subjects, together with Extracts from the Judgments delivered 
thereon, and a Complete Index of the Canes. By C. W. Mitcalfe Dale 
and Rudolf C. Zehmann, of the Inner Temple, Esqrs., Barristers-at- 
Law. Forming a Supplement to the above icorks. {In preparation.) 

Greenwood's Real Property Statutes.— Second Edition. 
By Harry Qmnwoodf "NLA*, Bsq., Barrister-at-Law. {In the press.) 

Haynes' Student's Leading Cases.— Bemg some of the 
Principal Decisions of the Courts in Constitutional Law, Common 
Law, Conveyancing and Equity, IVobate, Divorce, Bankruptcy, and 
Criminal Law. With Notes for the use of Students. Second Edition. 
By John F. JIaynes, LL.D. {In the press.) 

Hindmarch on the Law of Patents for Inventions. 
Second Edition. By E. Jiaerory, and /. O, Oraham, Esqrs., Barristers- 
at-Law. {In preparation.) 

Roscoe's Digest of the Law of Evidence on the Trial 
of Actions at Nisi Prius.— Fifteenth Edition. By Maurice 
Potoe2/, Esq., Banister-at-Law. {In the press.) 

Roscoe's Digest of the Law of Evidence in Crimi- 
nal Cases. — ^Tenth Edition. By Horace Smith, Esq., Barrister- 
at-Law. Royal 12ma {In ^ press.) 

Sebastian on the Law of Trade Marks.— Second Edition. 
By JL B. Sdnutian, Esq., Barrister-at-Law. .{Nearly ready,) 

Slater's Law relating to Copyright and Trade 
Marks. --By/. Hubert Slater,Eaa., BarristeratLaw. {Nearly ready,) 

Smith's Treatise on the Law of Negligence, witii 
an Introduction and Notes. Second Edition. By Horace Smith. 
R A., Esq., Barrister-at-Law, Beoorder of Lincoln, Editor of " Addison 
on Contracts." {Nearly ready.) 

Smith's Real and Personal Property.— By Josiah IV, 
Smith, B.C.L., Q.C. Sixth Edition. By the Author and /. Trustram^ 
LL.M., of Lincoln's Inn, Barrister-at-Law. {Neariy ready. ^ 
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The Pocket Law Lexicon —Explaining Technical Words, 

Phrases and Maxims of the English, Scotch and Roman Law, to which is added a 
complete List of Law Reports, with their Abbreviations. Second Edition, Revised 
and Enlarged. By HBTNRY O. RAWSON, B.A., of the Inner Temple, Esq., 
Barrister-at-Law. Fccup, 8vo. 1884. Price Of. 6d. limp binding, 

*' A wonderful llttie l<wrAl Dictionary." — Indermnur's law Student*' Journals 
" A very handy, complete and useful little work.*'— Saturday Bariew, 

Napier's Concise Practice of the dneen's Bench and Chan- 
cery Divisions and of the Court of Appeal ; based on the Rules of the Supreme 
Court, 1888, with an Appendix of Questions on the Practice, and intended for the use 
of Students. By T. BATEMAN NAPIER, Esq., Barrister-at-Law. Demy Qvo. 
1884. Prifie 10». cloth. 

Bedford's Student's Ouide to the Ninth Edition of 

Stephen's New Commentaries on the Laws of England. Third Edition, By E. H. 
BEDFORD, Esq., SoHcitor. Demy 8w. 1884. PHce 7s. 6d. cloth, 

Shirley's Selection of Leading Cases in the Common Law. 

By W. SHIRLEY SHIRLEY, M.A., B.C.L., Esq., Barrister-at-Law. Second 
Edition. With a Sketch of some of the principal Changes introduced by the Rules 
of the Supreme Court, 1883. Demy 8vo. 1883. Price lbs. cloth. 

Turner's Duties of Solicitor to Client as to Sales^ Purchases, 

and Mortgages of Land. By EDWARD F. TURNER, Solicitor, Lecturer on Real 
Property and Conveyancing, and one of the Assistant Examiners for Honours to the 
Incorporated Law Society for 1882-3. (Published by permission of the Incorporated 
Law Society). Demy 8vo. 1883. Price 10«. 6d, cloth, 

Browne and Theobald's Law of Railway Companies.— 

Being a Collection of the Acts and Orders relating to Railway Companies. With 
Notes of all the Cases decided thereon, and Appendix of Bye-Laws, and Standing 
Orders of the House of Commons. By J. H. BALFOUR BROWNE, Registrar to 
the Railway Commissioners ; and H. S. THEOBALD, Esqrs., Barristers-at-Law. 
In 1 vol.f Demy Svo, 1881. Price II. I2s. doth, 
'* Contains in a very concise form the whole law of railways."— 7%0 Tima. 

The Factors' Acts (1823 to 1877); with an Introduction 

and Explanatory Notes, By HUGH FENWICK BOYD and ARTHUR BEILBY 
PEARSON, of the Inner Temple, Esqrs, Editors of "Beivjamin's Treatise on the 
Sale of Personal Property." Royal 12i7io. 1884. Price 6s, cloth. 

Carter's Corrupt and Illegal Practices Prevention Act^ 1883. 

With Notes and an Index. Edited by JOHN CORRIE CARTER, Esq., Recorder of 
Stamford* Forming a Supplement to ** Rogers on Elections." BoyaL 12mo, 1883. 
Price 5». cJoth. 

Amos and Ferard's Law of Fixtures and other Property 

partaking both of a Real and Personal Nature. — Third Edition. Revised and 
adapted to the present state of the Law (including the Agricultural Holdinsfs Act, 
1883). By CHARLES AGACE FERARD and WALWORTH HOVYLAND 
ROBERTS, Esqrs., Barristers-at-Law. Demy 8i?o. 1883. Price IBs. cloth. 

Smith's Practical Exposition of the Principles of Equity. 

Illustrated by the Leading Decisions thereon, for the use of Studentaand Prac- 
titioners. By H. ARTHUR SMITH, M.A., LL.B., of the Middle Temple, Esq., 
Barrister-at-Law. Demy 8fvo. 1882. Price 208. cloth. 

** We must again state our opinion that this is a really remarkable book, containing in a reason- 
able space more information, and that better arranged and conveyed than almost any other law 
book of recent times which has come imder our notice." — Saturday Review. 

Beports of Trials for Murder by Poisoning; by Prussic Acid, 

strychnia. Antimony, Arsenic, and Aconitine ; including the trials of Tawell, W. 
Palmer, Dove, Madeline Smith, Dr. Pritchard, Smethurst, and Dr. Lamson. With 
Chemical Introduction and Notes on the Poisons used. By G. LATHOM 
BROWNE, of the Midland Circuit, Barrister-at-Law, Author of ''Narratives of 
State Trials in the Nineteenth Century," and C. G. STEWART, Senior Assistant in 
the Laboratory of St. Thomas's Hospital, Associate of the Royal College of Science, 
^^^ Dublin ; and ot the Society of Public Analysts. Demy Svo. 1883. Price 12s. Qdxloth, ^.^^ 
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Addison's Treatise onthe Law of Contracts,— £i^A^^ Edition. 

By HOBAGE SIMITH, Esq., Barrister-at-lAW, Beoordar of linooln. Author of 

'' The Law of Nesligenoe," Ac Royal Svo. 1883. (1600 pp.) Price 21. 10«. cloth. 

" To the preiont editor most be given all praise whieh untiring indnetry and 

intelligent research can command. He has presented the profession with the 

law brought down to the present date, clearly and folly stated.'' — Law Times. 

Macdonell's Law of Master and Servant.— Part I, Common 

Law. Part II, SUtute Law. By JOHN MAGDONBLL, M.A., Esq., Barrister-at. 
Law, of the South Eastern Girouit. Demy Svo. 1883. Price 11. be. clotK 
**A work whieh will be of real value to the practitioner."— Zato Timet. 

Precedents of Bills of Costs in the Chancery, Queen's Bench, 

Probate, DivoToe, and Admiralty Diyisions of the High Gourt of Justice, in Gon- 
veyancing ; the Grown Office ; Lunacy ; Arbitration under the Lands Glauses Gon« 
sbudation Act ; the Mayor's Gourt, London ; the Gounty Gourts ; the Privy Gouncil ; 
and on Passing Residuary and Succession Accounts; with Scales of Allowances, 
Rules of Gourt relating to Goats, Forms of Affidavits of Increase, and of Objections 
to Taxation. Fourth Edition. By WM. FRANK SUMMERHAYS and THORNTON 
TOOGOOD, Solicitors. Royal 8vo. 1884. Price 288. cloth. 
"On looking through this book we are Btruck with the minuteness with which the costs are 

enumerated under each, hearting, and the * TaUe of Contents ' shows that no subject-matter has 

been omittod.**^Lo*f Journal. 

Bnssell's Arbitration and Award. — A Treatise on the 

Power and Duty of an Arbitrator, and the Law of Submissions and Awards. With 
an Appendix of Forms and of the Statutes relating to Arbitration. By FRANGIS 
BUSSbLU Esq., M.A., Barrister-at-Law. Sifcth Edition. By the AUTHOR and 
HERBERT RUSSELL, Esq., Barrister-at-Law. Royal »uo. 1882. Price U. 168. 
<*Thl8 edition maybe commended to the profession as comprehensive, accurate and practical."— 
Solicitors' Journal^ January 18, 1883. 

Fithian's BiUs of Sale Acts, 1878 and 1882 : with an In- 

troduction and Explanatory Notes, showing the changes made in the Law with respeot 
to Bills of Sale, together with an Appendix of Precedents, Rules of Court, Forms 
and Statutes. Second Edition. By EDWARD W, FITHIAN, Esq., Barrister- 
at-Law (Draftsman of the Bill of 1882). Royal 12mo. 1884. Price 6«. cloth. 

Smith's Married Women's Property Act, 1882; with an 

Introduction and Gritioal and Explanatory Notes, and Appendix containing the 
Married Women's Property Acts, 1870 and 1874, Ac. Second Edition. By H. 
ARTHUR SMITH, Esq., Barrister-at-Law. Royal 12r)io. 1884. Price 68. cloth. 
** A careful and useful little treatise . . . concise and well arranged."— 5o;ici(or«* Jounuxl, 

Siehel and Chance's Discovery.— The Law relating to In- 
terrogatories, Production, Inspection of Documents, and Discovery, as well in the 
Superior as in the Inferior Gourts, together with an Appendix of the Acts, Forms and 
Orders. By WALTER S. SIGHEL, M.A., and WILLIAM GHANGE, M.A., Esqrs., 
Barristers-at-Law. Demy Svo. 1883. Price 128. cloth, 
** The work will we think be very useful in practice, and may be confidently recommended for 
use in judges' chambers." — Law Time»t April 4, 1888. 

Whiteway's Hints to Solicitors.— Being a Treatise on the 

Law relating to their Duties as Officers of the High Gourt of Justice ; with Notes on 
the Recent Ghanges affecting the Profession; and a vade mecum to the Law of 
Costs. By A. R. WHITEWAY, M.A., of the Equity Bar and Midland Gircuit. 
Author of ** Hints on Practice." Royal 12mo. 1883. Price 68. cloth. 

Humphry's Common Precedents in Conveyancing; to- 
gether with the Gonveyancing Acts, 1881 — 82, and the Settled Land Act, 1882, and 
other Acts to which the Precedents have been adapted, with an Introduction and 
Notes. Second Edition. By HQGH M. HUMPHRY, M.A., Barrister-at-Law. 
Demy Svo. 1882. Price 128. 6d. cloth. 
*' A work that we think the profession will appreciate."— Zaw TimeSy December 28, 1882. 

Theobald's Concise Treatise on the Law of Wills.— By 

H. S. THEOBALD, Bsq., Barrister-at-Law. Second Edition. Demy Svo. 188L. 

Price ll. 4«. cloth. ^^^^'^'^^^^m^mmmmmmmmm^^ 

** A hook of great ability ^^^^lage traces of oare and lonnd 

jadgment. It is certain I Uness." — SdkiltM^i Journal. 
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